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No. 11,540 
April Term, 1952 


Alfons B. Landa, Petitioner , 
v. 

Commissioner of Internal Revenue, Respondent 


No. 11,541 

Commissioner of Internal Revenue, Petitioner, 

v. 

Marjorie M. Astin, Respondent. 


On Petition for Review of Decisions of the Tax Court 

of the United States 


JOINT APPENDIX 
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1 Docket No. 26018 

ALFONS B. LANDA, 

Petitioner, 

v. 

COMMISSIONER OF INTERNAL REVENUE, 

Respondent. 

Appearances: 

For Petitioner: Raymond N. Beebe, Esq. 

Raymond C. Cushwa, Esq. 

For Respondent: E. M. Woolf, Esq. 

Docket Entries 

1949 

Dec. 5—Petition received and filed. Taxpayer notified. 

Fee paid. 

Dec. 7—Copy of petition served on General Counsel. 

1950 

Jan. 18—Answer filed by General Counsel. 

Jan. 18—Request for hearing in Washington, D. C. filed 
by General Counsel. 

Jan. 26—Notice issued placing proceeding on Washing¬ 
ton, D. C. calendar. 

Service of answer and request made. 

1951 

Jan. 12—Hearing set March 12/51, Washington, D. C. 
Mar. 2—Motion for continuance to the next Washing¬ 
ton, D. C. calendar, filed by petitioner. 3/5/51 
Granted. 

Mar. 15—Motion to consolidate with docket no. 26027 for 
hearing and opinion filed by respondent. 
Granted. 

Mar. 30—Hearing set June 11, 1951, Washington, D. C. 
Jun. 6—Motion for continuance to next Washington, D. 

C. calendar, filed by taxpayer. Granted to 
Fall 1951. 
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Aug. 15—Hearing set November 13, 1951, Washington, 
D. C. 

Nov. 14—Hearing had before Judge Opper on merits. 

Petitioner’s brief due December 19/51. Re¬ 
spondent’s brief due January 8/52. 

Petitioner’s reply brief due January 28/52. 

Nov. 20—Transcript of hearing 11/14/51 filed. 

Dec. 17—Motion for extension to January 3, 1952 to file 
original brief, January 23, 1952 to file respond¬ 
ent’s brief and February 12, 1952 to file peti¬ 
tioner’s reply brief filed by taxpayer. 

12/19/51 Granted. 

1952 

Jan. 3—Brief filed by taxpayer. Copy served. 

Jan. 23—Brief filed by General Counsel. 

Feb. 12—Reply brief filed by taxpayer. Copy served. 

Apr. 25—Memorandum findings of fact and opinion ren¬ 
dered, Opper, Judge. Decision will be entered 
under rule 50. Copy served. 

Jun. 12—Agreed computation filed. 

Jul. 7—Decision entered, Clarence V. Opper, Judge, 

Div. 14. 

Aug. 1—Petition for review by U. S. Court of Appeals 
for the District of Columbia, filed by taxpayer. 

Aug. 4—Proof of service filed. 

Aug. 4—Stipulation of venue filed. 

Aug. 13—Stipulation of record on review filed. 
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2 Docket No. 26027 

MARJORIE M. LANDA, 

AMENDED CAPTION: MARJORIE M. ASTIR, 

Petitioner, 


v. 

COMMISSIONER OF INTERNAL REVENUE, 

Respondent. 

See order of 11/14/51 
Appearances: 

For Petitioner: Meredith M. Daubin, Esq. 

For Respondent: E. M. Woolf, Esq. 

Docket Entries 


1949 

Dec. 5—Petition received and filed. Taxpayer notified. 

Fee paid. 

Dec. 7—Copy of petition served on General Counsel. 

1950 

Jan. IS—Answer filed bv General Counsel. 

Jan. 18—Request for hearing in Washington, D. C. filed 
by General Counsel. 

Jan. 26—Notice issued placing proceeding on Washing¬ 
ton, D. C. calendar. Service of answer and re¬ 
quest made. 

1951 

Jan. 12—Hearing set March 12/51, Washington, D. C. 

Feb. 14—Entry of appearance of Meredith M. Daubin as 
counsel filed. 

Mar. 2—Motion for continuance to the next Washing¬ 
ton, D. C. calendar filed by petitioner. 3/5/51 
Granted. 



Mar. 15—Motion to consolidate with docket no. 26018 for 
hearing and opinion filed by respondent. 
Granted. 

Mar. 30—Hearing set June 11, 1951, Washington, D. C. 
Jun. 6—Motion for continuance to next Washington, 

D. C. calendar, filed by taxpayer. 

Jun. 7—Above motion granted to Fall 1951. 

Aug. 15—Hearing set November 13, 1951, Washington, 
D. C. 

Nov. 14—Hearing had before Judge Opper, on merits, 
petitioner’s motion to change caption—Granted. 
Petitioner’s brief due December 19/51. Re¬ 
spondent’s brief due January S/52. Petition¬ 
er’s reply brief due January 28/52. 

Nov. 14—Order: amending caption to read “Marjorie M. 
Astin”, entered. 

Nov. 19—Motion to amend caption to read “Marjorie M. 

Astin”, filed by taxpayer. 11/29/51 Granted. 
Nov. 20—Transcript of hearing 11/14/51 filed. 

Dec. 17—Motion for extension to January 3, 1952 to file 
petitioner’s brief, January 23, 1952 to file re¬ 
spondent’s brief and February 12, 1952 to file 
petitioner’s reply brief, filed by taxpayer. 
12/19/51 Granted. 

Dec. 28—Brief and findings of fact filed by taxpayer. 

12/29/51 Copy served. 

3 1952 

Jan. 23—Brief filed by General Counsel. 

Feb. 12—Reply brief filed by taxpayer. Copy served. 
Apr. 25—Memorandum findings of fact and opinion ren¬ 
dered, Opper, Judge. Decision will be entered 
for petitioner. Copy served. 

Apr. 30—Decision entered, Opper, Judge, Div. 14. 

Jul. 25—Stipulation of venue filed. 


Jul. 25—Petition for review by U. S. Court of Appeals 
for the District of Columbia, filed by General 
Counsel. 

Jul. 25—Notice of filing petition for review sent to 
Meredith M. Daubin, Esq., filed. 

Jul. 30—Proof of service of petition for review on tax¬ 
payers’ counsel filed. 

Aug. 1—Proof of service of petition for review on tax¬ 
payer filed. 

Aug. 33—Stipulation of record on review filed. 

4 THE TAX COURT 

OF THE UNITED STATES 

Filed Dec 5 1949 

ALFONS B. LANDA, 

Petitioner, 

v. 

COMMISSIONER OF INTERNAL REVENUE, 

Respondent. 

Docket No. 26018 
Petition 

The above-named petitioner hereby petitions for a re- 
determination of the deficiency set forth by the Commis¬ 
sioner of Internal Revenue in his notice of deficiency 
dated September 7, 1949, and as a basis for his proceed¬ 
ing alleges as follows: 

1. The petitioner is an individual residing at No. 6 
Kalorama Circle, N. W., Washington, D. C. The returns 
for the periods here involved were filed with the Collector 
of Internal Revenue for the District of Maryland. 



2. The notice of deficiency (a copy of which is at¬ 
tached and marked Exhibit A) was mailed to the peti¬ 
tioner on September 7, 1949. 

3. The taxes in controversy are income taxes for the 
years 1943 and 1944 and in the amount of approxi- 

5 mately $5,639.92. 

4. The determination of tax set forth in the 
said notice of deficiency is based upon the following 
errors: 

(a) The respondent erred in disallowing as a deduc¬ 
tion for the years 1942, 1943 and 1944, alimony in the 
respective amounts of $573.33, $600.00, and $695.24, re¬ 
spectively. 

• • * • 

5. The facts upon which the petitioner relies as a 
basis for this proceeding are as follows: 

(a) The petitioner and Marjorie Mondell Landa were 
married on June 30, 1930; they separated on or about 
December 1, 1937; and on April 18, 1942, the Circuit 
Court of the Fifteenth Judicial Circuit of the State of 
Florida entered a decree of absolute divorce, terminating 
the marriage of said parties. 

6 (b) On December 1, 1941, the petitioner and the 
said Marjorie Mondell Landa entered into two 

agreements in contemplation of, and as an incident to, 
said decree of divorce. Under one of said agreements 
petitioner agreed to pay to said Marjorie Mondell Landa 
the sum of $150.00 per month, and under the other, the 
sum of $200.00 per month. 

(c) During each of the years 1942, 1943 and 1944, the 
petitioner, pursuant to said agreements, paid to said 
Marjorie Mondell Landa the sum of $350.00 each month, 
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or a total of $4,200.00 in each of said years. Said pay¬ 
ments constituted periodic payments in discharge of a 
legal obligation which, because of the marital relation¬ 
ship, were imposed upon the petitioner under the afore¬ 
said agreements executed on December 1, 1941. 

(d) The respondent, in his notice of deficiency, disal¬ 
lowed a portion of said periodic payments, and, for the 
years 1942, 1943 and 1944, disallowed the amounts of 
$573.33, $600.00 and $695.24, respectively. Petitioner 
avers that the full amount paid to said Marjorie Mon¬ 
dell Landa in each of said years constituted a proper 
deduction under Section 23 (u) of the Internal Revenue 
Code. 

• • • • 

7 Wherefore, the petitioner prays that this Court 

may hear the proceeding and determine: that the 
petitioner is entitled to a deduction of $4,200.00 in each 
of the years 1942, 1943 and 1944 under Section 23 (u) 
of the Internal Revenue Code; * * * 

• • • • 

The Tax Court of the United States 
Filed Jan. 18, 1950 

16 Answer 

Comes now the Commissioner of Internal Revenue by 
his attorney, Charles Oliphant, Chief Counsel, Bureau 
of Internal Revenue, and for answer to the petition filed 
herein admits and denies as follows: 

1, and 2. Admits the allegations contained in para¬ 
graphs 1 and 2 of the petition. 

3. Admits that the taxes in controversy are income 
taxes for the calendar years 1943 and 1944, but denies 
the remainder of paragraph 3 of the petition. 
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4. (a), (b) and (c). Denies that the Commissioner 
erred as alleged in subparagraphs (a), (b) and (c) of 
paragraph 4 of the petition. 

5. (a), (b) and (c). Denies the allegations contained 
in subparagraphs (a), (b) and (c) of paragraph 5 of 
the petition. 


5. (d). Admits that the respondent in his notice of 

deficiency for the years 1942, 1943 and 1944 disallowed 
the amounts of $573.33, $600.00 and $695.24 respectively, 
but denies the remainder of subparagraph (d) of para¬ 
graph 5 of the petition. 

• • • « 

17 6. Denies generally and specifically each and 

every allegation contained in the petition not here¬ 
inbefore expressly admitted, qualified or denied. 


WHEREFORE, it is prayed that this appeal be denied. 


18 


• * • • 


THE TAX COURT OF THE 
UNITED STATES 

MARJORIE M. LANDA, 


v. 


Petitioner, 


COMMISSIONER OF INTERNAL REVENUE, 

Respondent. 


Docket No. 26027 


Petition 

The above-named petitioner hereby petitions for a re¬ 
determination of the deficiency set forth by the Commis¬ 
sioner of Internal Revenue in his notice of deficiency (no 
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symbols), dated September 7, 1949, and as a basis of Her 
proceeding alleges as follows: 

(1) The petitioner is an individual residing at 2153 
California Street, N. W., Washington, D. C. The return 
for the period here involved was filed with the Collector 
of Internal Revenue, Baltimore, Maryland. 

(2) The notice of deficiency (a copy of which is at¬ 
tached and marked Exhibit A) was mailed to the peti¬ 
tioner on September 7, 1949. 

(3) The taxes in controversy are income taxes for 
the calendar year 1943 and in the amount of $154.51. 

19 (4) The determination of tax set forth in said 

notice of deficiency is based upon the following 
errors: 

(a) The Commissioner erred in increasing the alimony 
income of petitioner in the amount of $2,400.00; and 

(b) The Commissioner erred in reducing petitioner’s 
interest income in the amount of $1,800.00. 

(5) The facts upon which the petitioner relies as a 
basis of this proceeding are as follows: 

(a) On December 1, 1941, the petitioner and her hus¬ 
band, Alfons B. Landa, entered into a Separation Agree¬ 
ment, which agreement provided, among other things, for 
a payment of $150.00 per month to the petitioner by said 
Alfons B. Landa. Payments have been made in the 
stipulated amount from December 1, 1941 up to the pres¬ 
ent time. 

(b) On December 1, 1941, the petitioner and her hus¬ 
band, Alfons B. Landa, entered into a Note Agreement 
which recited, among other things, that said Alfons B. 
Landa, was indebted to his wife in the amount of $30,- 
000.00; that in the event the petitioner obtained a divorce, 
said Alfons B. Landa would execute and deliver his 
promissory note in that amount in favor of the peti- 
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tioner; and that said note would bear interest at the rate 
of six per cent per annum, and that principal and interest 
were to be paid at the rate of $200.00 per month, said 
payments to be applied first to interest and the balance 
as a reduction of principal. 

20 (c) The petitioner obtained a divorce from her 

husband on April 18, 1940 in the Circuit Court of 
the Fifteenth Judicial Circuit of Florida, in and for Palm 
Beach County. 

(d) Alfons B. Landa began making payments under 
said Note Agreement on December 15, 1941 and has con¬ 
tinued to make monthly payments of $200.00 up to the 
present time. 

(e) Petitioner in her federal income tax return for 
the year here involved reported alimony in the amount 
of $1,800.00, being the amount received under the Sepa¬ 
ration Agreement referred to in paragraph (5) (a) above, 
and interest in the amount of $1,800.00, being interest 
received on the note referred to in paragraph (5) (b) 
above. 

WHEREFORE, petitioner prays that this Court hear 
this proceeding and redetermine the deficiency asserted. 

• • • • 

The Tax Court of the United States 
Filed Jan. 18, 1950 

25 Answer 

Comes now the Commissioner of Internal Revenue by 
his attorney, Charles Oliphant, Chief Counsel, Bureau of 
Internal Aevenue, and for answer to the petition filed 
herein admits and denies as alleges: 

1, 2, and 3. Admits the allegations contained in para¬ 
graphs 1, 2, and 3 of the petition. 
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4. (a) and (b). Denies that the Commissioner erred 
as alleged in subparagraphs (a) and (b) of paragraph 4 
of the petition. 

5. (a), (b), (c) and (d). Denies the allegations con¬ 
tained in subparagraphs (a), (b), (c) and (d) of para¬ 
graph 5 of the petition. 

5(e). Admits that petitioner in her income tax return 
for the year here involved reported alimony in the 
amount of $1,800.00 and interest in the amount of $1,- 
800.00, but denies the remainder of subparagraph (e) of 
paragraph 5 of the petition. 

6. Denies generally and specifically each and every 
allegation contained in the petition not hereinbefore ex¬ 
pressly admitted, qualified or denied. 

26 WHEREFORE, it is prayed that this appeal be 
denied. 

• • • • 

27 The Tax Court of the United States 

Filed Nov 20 1951 

(Excerpts from Transcript of Testimony) 


Alfons B. Landa 

was called as a witness for and on behalf of himself and 
having been first duly sworn, was examined and testified 
as follows: 

• • • * 
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Direct Examination 
By Mr. Cushwa: 

Q You are the petitioner in this ease? A Yes, sir. 
Q You were formerly married to Marjorie M. Astin, 
the petitioner in the other ease with which yours has been 
consolidated? A Yes, sir. 

Q When w^ere you married? A I didn’t know 
28 I was going to be asked that. I can’t recall that 
date. 

Q Was it June 30, 1930? A I would think that 
would be correct. I think it was the year 1930 because it 
was ’37, it was seven years. 

Q Are you still married—you are not still married 
to Mrs. Astin? A No. 

Q When were you divorced? A 1942 in Palm Beach, 
Florida. 

# * * • 

32 Q I show you another photostatic copy marked 
“Note Agreement,” and ask you if you know what 

that is. A Well, this was also entered into at the same 
time. It provided for the maintenance and support of 
the then Mrs. Landa up to the sums indicated in there. 

# • * * 

33 Q Mr. Landa, it will be noted that on all three 
of these documents which you have testified were 

executed on December 1st, 1941, namely Petitioner’s Ex¬ 
hibits 3, 4, and 5, purport to be signed by Marjorie Mon¬ 
dell Landa, and also by Alfons Beaumont Landa. Were 
those signed by your former wife and yourself? A Yes, 
sir. 

Q At what time were the three instruments executed? 
A to the best of my recollection, I don’t think we vrere 
together when they were executed. The best recollection 
that I have is that they were executed simultaneously on 
the dates indicated. 
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Q I show you a carbon copy of a letter addressed to 
Mrs. Marjorie Mondell Landa, signed by Alfons Beau¬ 
mont Landa, and ask you what that is. 

• * * • 

34 A I had been paying Mrs. Landa $300 a month 
from the time we were separated up until this time 

plus other expenses such as doctor bills and a few other 
things. If this didn’t go into effect—that is, if I didn’t 
begin the payments on this note, she would be suffering 
a reduction in the payments that I had been making over 
these many years, so I agreed in this letter to commence 
the payments on the note on December 1st or on Decem¬ 
ber 15, because I paid her twice a month, so that I would 
leave her in the same position that she was before; that 
this letter provides that if she doesn’t get the divorce, 
then this wouldn’t validate that note. * * * 

• • • • 

35 THE COURT: It will be received and marked 

in evidence. 

THE CLERK: Petitioner’s Exhibit No. 6. 

(Petitioner’s Exhibit No 6 was received in evidence.) 

• * * • 

45 Q Mr. Landa, what was the consideration for 
the execution of the note agreement? A To pro¬ 
vide maintenance and support for Mrs. Landa. 

• • • • 

46 Q What was the consideration for the execu¬ 
tion of the note agreement and the note indebted¬ 
ness for which you were obligated, Mr. Landa? 

MR. DAUBIN: Just a moment. I, of course, object 
to that, Your Honor, for the same reasons I stated be¬ 
fore, it varies the terms of a written document. 

THE COURT: Overruled. 

MR. DAUBIN: May I note an exception? 
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THE WITNESS: It was an amount determined by- 
Mr. Alvord and me. Mr. Alvord, I might say, rep- 

47 resented Mrs. Landa. Mr. Alvord was a partner 
in Alvord and Alvord. It was an amount that we 

reached by negotiation that I would agree to pay her for 
her support and maintenance that would not cease with 
my death as alimony ordinarily does. She wanted a lump 
sum settlement, and we agreed on this amount. 

• * # • 

Q Was there any other consideration for the execu¬ 
tion of this note agreement other than that which you 
have just described? A The divorce. 

Q Any other consideration? A No. 

• # * • 

48 Q Mr. Landa, w T hat was your age at the time 
Exhibits 3, 4, or 5 w T ere executed—that is, Decem¬ 
ber 1st, 1941, ten years ago? A Ten years ago, 44. 

Q You are now 54? A Yes. 

• • • • 

49 Cross Examination 

By Mr. Woolf: 

* • * • 

51 Q Did she make loans to you of any money? 

A No. So far as I know she never was in a 
position to make loans to me. 

Q Did she make gifts of money to you? A No. 

• • • • 

Cross Examination 

By Mr. Daubin: 

• • • • 

53 I ask you now whether or not the obligation to 
pay $200 a month under Exhibit No. 5, your note 
agreement, is a legal obligation of yours to pay $200 a 
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month? A Both of them put together are a legal obli¬ 
gation because I believe that a man is under legal obliga¬ 
tion to support his wife and maintain her and that was 
the obligation here. 

• * • • 

54 Q Are you taking the position before the Tax 
Court here that you are not legally obligated to 
make these payments? A These are maintenance pay¬ 
ments, Mr. Daubin. That wasn’t a maintenance payment. 
I took it with reference to that one payment of $5,000, 
but not writh reference to the maintenance payments, and 
I have continued to pay all of the payments under these 
agreements to this day. 

* * m • 

88 Petitioner’s Exhibit 4 

Separation Agreement 

THIS AGREEMENT, Made this 1st dav of December, 
1941, between MARJORIE MONDELL LANDA, of 
Washington, D. C., party of the first part, and ALFONS 
BEAUMONT LANDA, of Washington, D. C., party of 
the second part. 

WHEREAS, the parties to this Agreement were duly 
married on the 30th day of June, 1930, in the City of 
Washington, and, 

WTTEREAS, unfortunate differences have arisen be¬ 
tween the party of the first part and the party of the 
second part, as a result of which they have been living 
separate and apart from one another since about the first 
of December, 1937, and have not since that date cohabited 
as husband and wife; and 

WHEREAS, all attempts at reconciliation of said 
parties have failed, and 

WHEREAS, the party of the first part and the party 
of the second part are desirous of entering into an agree- 
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ment under which they may continue to live separate and 
apart, and under which provision shall be made for the 
maintenance of the party of the first part, and 

WHEREAS, all the personal property, articles of per¬ 
sonal adornment, automobile, etc., which are now in the 
possession of the party of the first part are her sole and 
separate property and the second party agrees to secure 
same to the party of the first part, and 

WHEREAS, the party of the second part has here¬ 
tofore been indebted to the party of the first part in the 
sum of $30,000, and the parties are desirous of settling 
now and forever all property rights growing out of the 
marriage relation existing between them, including 
89 curtesy and dower, which each of them may have 
against the other, and all rights which either of 
them may hereafter have in and to the property of any 
kind now owmed or hereafter acquired by either of them; 

NOW, THEREFORE, THIS AGREEMENT WIT¬ 
NESSETH: That in consideration of the premises and 
the mutual covenants herein contained, the parties hereto 
agree as follows: 

FIRST: Neither of them, the said husband nor wife, 
shall molest the other of them or compel, or endeavor to 
compel, the other of them to cohabit or dwell with him or 
her by any legal proceedings for restoration of conjugal 
rights, or otherwise howsoever. 

SECOND: The party of the second part shall, during 
his lifetime, but only so long as the first party remains 
unmarried, pay to the said first party, the said wife, the 
sum of $150 per month. The first payment shall be made 
on the date of execution of this Agreement and payments 
shall be made thereafter on the first day of each month. 
It is mutually understood and agreed that said payment 
shall cease upon the remarriage of the first party. 


i 
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THIRD: The party of the first part hereby releases 
and relinquishes to the party of the second part, his 
heirs, executors, administrators and assigns, all rights 
which may now or hereafter exist by reason of the mar¬ 
riage between the parties hereto, in any property now 
owned or hereafter acquired by the party of the second 
part; and the party of the first part hereby waives and 
relinquishes all right to share in any of the property of 
the party of the second part to which she might become 
entitled by virtue of the laws of the District of Columbia, 
or otherwise; and specifically waives all dower rights in 
any property now owned or hereafter acquired by the 
party of the second part and any right to any distributive 
share of any property of the party of the second 
90 part and any right of election to take against any 
last will and testament of the party of the second 
part, whether executed prior or subsequent to the execu¬ 
tion of this Agreement. 

FOURTH: The party of the second part hereby re¬ 
leases and relinquishes to the party of the first part, her 
heirs, executors, administrators and assigns, all rights 
which may now or hereafter exist by reason of the mar¬ 
riage between the parties hereto in any property now 
owned or hereafter acquired by the party of the first 
part; and the party of the second part hereby waives and 
relinquishes all right to share in any of the property of 
the party of the first part to which he might become 
entitled by virtue of the laws of the District of Columbia, 
or otherwise; and specifically waives all rights of curtesy 
in any property now owned or hereafter acquired by the 
party of the first part and any right to any distributive 
share of any property of the party of the first part and 
any right of election to take against any last will and 
testament of the party of the first part, whether executed 
prior or subsequent to the execution of this Agreement. 
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FIFTH: Each of the parties hereto further agrees at 
any time hereafter upon request to make, execute and 
deliver any and all such deeds, releases, waivers and other 
instruments, papers or documents as the other party may 
reasonably require for the purpose of giving full effect to 
these presents and to the covenants, conditions and 
agreements herein contained. 

SIXTH: This Agreement shall continue in full force 
and effect and shall be binding upon the parties hereto 
whether the marriage between them continue or whether 
such marriage be hereafter dissolved, and the 

91 parties hereto released from the bonds of matri¬ 
mony by a decree of divorce. 

IN WITNESS WHEREOF, the parties hereto have, 
on the day and year first above written, executed this 
Agreement in triplicate, and one of which shall be deemed 
to be the original. 

/s/ Alfons Beaumont Landa (L.S.) 

/s/ Marjorie Mondell Landa (L.S.) 

• • * • 

92 Petitioner’s Exhibit 5 

Note Agreement 

THIS AGREEMENT, Made this 1st day of December, 
1941, by MARJORIE MONDELL LANDA, of Washing¬ 
ton, D. C., ALFONS BEAUMONT LANDA, of Washing¬ 
ton, D. C., and ALVORD & ALVORD, a partnership, of 
Washington, D. C., 

WITNESSETH, THAT: 

WHEREAS, ALFONS BEAUMONT LANDA is in¬ 
debted to MARJORIE MONDELL LANDA in the sum 
of $30,000, which indebtedness was incurred after their 
marriage and while they were living together as husband 
and wife, and 
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WHEREAS, the said ALFONS BEAUMONT LANDA 
and MARJORIE MONDELL LANDA are now living 
separate and apart from one another, and contemplate 
the termination of their marital relationship, and 

WHEREAS, the said ALFONS BEAUMONT LANDA 
desires, in the event the marriage is dissolved, to provide 
for the securitv of the said MARJORIE MONDELL 
LANDA by giving evidence of the aforesaid indebtedness, 
and 

WHEREAS, both the said ALFONS BEAUMONT 
LANDA and the said MARJORIE MONDELL LANDA 
desire that ALVORD & ALVORD shall act as custodian 
of the evidence of indebtedness and shall assist in the 
execution of the covenants and agreements hereinafter 
stated; 

NOW, THEREFORE, in consideration of the prem¬ 
ises, and of the mutual covenants herein contained, the 
parties hereto agree as follows: 

FIRST: In the event that a final decree of divorce is 
issued to MARJORIE MONDELL LANDA, ALFONS 
BEAUMONT LANDA agrees to execute and deliver to 
ALVORD & ALVORD his one promissory note in the 
sum of $30,000 to the order of MARJORIE MON- 
93 DELL LANDA, which promissory note shall con¬ 
tain the terms and conditions set forth in the 
promissory note attached to this Agreement. Said promis¬ 
sory note shall bear the same date as the date of the said 
final decree of divorce, and the first monthly payment of 
principal and interest thereon shall be due and payable 
on the fifteenth day of the first month following the date 
of execution. 

SECOND: Delivery of the said promissory note shall 
be made, within ten days after said final decree of di- 
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vorce, by ALFONS BEAUMONT LANDA to ALVORD 
& ALVORD; ALVORD & ALVORD shall accept such 
delivery of said promissory note on behalf of MAR¬ 
JORIE MONDELL LANDA; and ALVORD & ALVORD 
(or any successor firm thereof) shall (except in the event 
of a default, within the meaning of such note) hold the 
same for the protection of the interests of both parties 
until the principal and interest thereon have been paid in 
full. 

THIRD: In the event of the death of MARJORIE 
MONDELL LANDA before the principal and interest of 
the said promissory note have been paid in full, AL¬ 
VORD & ALVORD shall thereupon cancel the said prom¬ 
issory note and deliver the same to ALFONS BEAU¬ 
MONT LANDA. 

FOURTH: In the event of the remarriage of MAR¬ 
JORIE MONDELL LANDA, ALFONS BEAUMONT 
LANDA further agrees that he will pay to MARJORIE 
MONDELL LANDA, upon thirty days written notice 
from her or from ALVORD & ALVORD, the sum of 
Five Thousand Dollars ($5,000) in cash, which payment 
shall be in addition to all other payments otherwise pro¬ 
vided for under this Agreement, or under any other 
agreement between the said ALFONS BEAUMONT 
LANDA and MARJORIE MONDELL LANDA. 

IN WITNESS WHEREOF, the parties hereto, 
94 on the day and year first above written, have exe¬ 
cuted this Agreement in triplicate, any one of which 
shall be deemed the original. 

/s/ Alfons Beaumont Landa (L.S.) 

Alfons Beaumont Landa 
/s/ Marjorie Mondell Landa (L.S.) 
Marjorie Mondell Landa 
ALVORD & ALVORD 
By /s/ Ellsworth C. Alvord (L.S.) 
Ellsworth C. Alvord 
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95 Promissory Note 

$30,000 Washington, D. C. 1942 

FOR VALUE RECEIVED, I, ALFONS B. LANDA, 
promise to pay to the order of MARJORIE MONDELL 
LANDA the sum of THIRTY THOUSAND DOLLARS 
($30,000) with interest at the rate of 6% per annum on 
said principal sum, or so much thereof as may from time 
to time remain unpaid. 

Principal and interest payable at the Hamilton National 
Bank, 14th and G Streets, N. W., Washington, D. C., in 
monthly installments of TWO HL T NDRED DOLLARS 
($200.00) each, commencing on the fifteenth day of 

., 1942, and continuing on the fifteenth day 

of each month thereafter until paid; each installment, 
when so paid, to be applied first to the payment of in¬ 
terest accrued on the unpaid principal sum, and the 
residue thereof to be credited to said principal sum. 

And it is agreed that if default be made in the pay¬ 
ment of any one of the aforesaid installments of princi¬ 
pal or interest when and as the same shall become due 
and payable, then and in that event, the unpaid balance 
of the principal sum shall, at the option of the holder 
hereof, at once become due and payable, anything here¬ 
inabove contained to the contrary notwithstanding. 

This note is non-negotiable, and shall be void in the 
event of the death of the payee, the said MARJORIE 
MONDELL LANDA, before payment in full of principal 
and interest has been made. 


Alfons B. Landa 
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96 Petitioner’s Exhibit 6 

December 8, 1941. 

Mrs. Marjorie Mondell Landa, 

1300 - 30th Street, N. W., 

Washington, D. C. 

Dear Marjorie: 

In order to remove an ambiguity in the Note Agree¬ 
ment and in order to avoid an unintended result, I pro¬ 
pose to begin the payments upon the Note as of Decem¬ 
ber 15, 1941, to be applied in the same manner as if the 
Note were dated December 15, 1941. These payments, 
however, will cease after the payment due April 15, 1942 
if the final decree of divorce has not been issued and if I 
am convinced that you do not intend faithfully to prose¬ 
cute the proceedings for a final decree of divorce. 

If this is agreeable to you, please indicate your accept¬ 
ance in the space below and return two executed copies 
to me. 


Very truly yours, 

/s/ Alfons Beaumont Landa 
Alfons Beaumont Landa 


Accepted: 

/s/ Marjorie Mondell Landa 
Marjorie Mondell Landa 
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97 The Tax Court of the United States 

Alfons B. Landa, Petitioner, v. Commissioner of Internal 

Revenue, Respondent. 

Marjorie M. Astin, Petitioner, v. Commissioner of 
Internal Revenue, Respondent. 

Docket Nos. 26018, 26027. 

Raymond N. Beebe, Esq., and Raymond C. Cushwa, Esq., 
for the petitioner in Docket No. 26018. 

Meredith M. Daubin, Esq., for the petitioner 

in Docket No. 26027. 

E. M. Woolf, Esq., for the respondent. 

Memorandum Findings of Fact and Opinion . 

OPPER, Judge. Respondent determined deficiencies 
in income tax of $669.42 and $4,970.50 for the years 1943 
and 1944, respectively, in Docket No. 26018 (petitioner 
Alfons B. Landa) and $154.51 in income tax for 1943 in 
Docket No. 26027 (petitioner Marjorie M. Astin). Com¬ 
putation of tax for 1943 in Docket No. 26018 involves 
the year 1942 under the Current Tax Payment Act of 
1943. The sole issue remaining in controversy in Docket 
No. 26018 after concessions by the parties in that pro¬ 
ceeding, and the single question presented for de- 
9S cision in Docket No. 26027 is whether a portion of 
payments by a husband to his divorced wife 'was 
on account of the principal of an indebtedness, or con¬ 
stituted alimony deductible by the husband in Docket No. 
2601S and taxable to the divorced wife in Docket No. 
26027, under sections 23(u) and 22(k) of the Internal 
Revenue Code, respectively. The proceedings have been 
consolidated. 
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Findings of Fact. 

Petitioner Alfons B. Landa, hereinafter called Landa, 
and petitioner Marjorie M. Astin, hereinafter called 
Astin, filed their individual income tax returns for the 
years involved with the collector of internal revenue for 
the district of Maryland. They are residents of Wash¬ 
ington, D. C. Landa is an attorney practicing in the 
District of Columbia. 

In June 1930 Landa and Astin were married. On De¬ 
cember 1, 1937, they separated. Between December 1, 
1937, and December 1, 1941, Landa paid $300 per month 
to Astin for her support, plus additional amounts aggre¬ 
gating approximately $25 per month for incidental ex¬ 
penses such as medical bills and the upkeep of an auto¬ 
mobile. 

On December 1, 1941, at which time Landa was 44 
years of age, he and Astin entered into three agree¬ 
ments, respectively entitled “Agreement Pendente Lite,” 
“Separation Agreement,” and “Note Agreement.” The 
three instruments were executed simultaneously. The 
notation “(L.S.)” appears after each signature of the 
parties, all signatures being acknowledged before a notary 
public. The law firm of Alvord & Alvord represented 
Astin in the preparation of the agreements. 

99 The “Agreement Pendente Lite” stated that 
Landa and Astin had separated; that Astin had 
grounds for divorce by reason of the long separation; 
that she had declared her intention to establish a perma¬ 
nent residence in Florida where she would seek a di¬ 
vorce; and that Landa desired to make provision for her 
separate maintenance and support pendente lite. The in¬ 
strument provided that Landa would pay to Astin $700 
in cash, immediately upon execution of the agreement, 
which vras to be used to pay Astin’s debts. Astin agreed 
that she would not thereafter contract any debts for 
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which Landa would become liable. Landa agreed that 
he would pay Astin’s transportation expenses from Wash¬ 
ington, D. C., to the place selected by her for a Florida 
residence; that he would pay reasonable expenses in¬ 
curred in obtaining a divorce; and that he would fur¬ 
ther pay $85 per week to Astin during her first 13 weeks 
of residence in Florida, which would be in addition to all 
sums otherwise provided for under any agreement be¬ 
tween the parties. 

The “Separation Agreement” stated that Landa and 
Astin had separated and had failed at all attempts at 
reconciliation; that they desired to enter into an agree¬ 
ment under which they might continue to live separately 
and under which provision would be made for Astin’s 
maintenance; that all personal property then in posses¬ 
sion of Astin was her sole and separate property; and 
that Landa had theretofore been indebted to Astin in the 
sum of $30,000 and they desired to settle forever all 
property rights growing out of their marriage relation¬ 
ship. The agreement provided that neither would en¬ 
deavor to compel restoration of conjugal rights. 
100 It provided that during Landa’s life, but only so 
long as Astin remain unmarried, he would pay to 
her the sum of $150 per month, payments to begin on the 
date of execution of the agreement and to be made there¬ 
after on the first day of each month. The agreement 
further provided that each party released all rights then 
existing or which might thereafter exist, by reason of 
their marriage, in any property then owned or thereafter 
acquired by the other party. Each party waived all 
rights to share in any property to which the other party 
might become entitled under the laws of the District of 
Columbia, all rights of dowser or curtesy, and any right 
to any distributive share of any property of the other 
party or any right of election to take against any last 
will and testament of the other party. The agreement 
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was to continue in full force and effect and to be binding 
whether the marriage continued or was dissolved. 

The “Note Agreement” stated that Landa was in¬ 
debted to Astin “in the sum of $30,000, which indebted¬ 
ness was incurred after their marriage and while they 
were living together as husband and wife * # V’ The 
instrument stated that they had separated and contem¬ 
plated termination of their marital relationship; that in 
the event the marriage was dissolved, Landa desired to 
provide for Astin’s security by giving evidence of that 
indebtedness; and that both parties desired Alvord & 
Alvord to act as custodian of the evidence of indebted¬ 
ness and to assist in execution of the covenants. The 
instrument provided that in the event that a final 
101 decree of divorce were issued to Astin, Landa 
agreed to execute and deliver to Alvord & Alvord 
his promissory note to Astin’s order in the sum of 
$30,000, the note to contain the terms and conditions set 
forth in the promissory note attached to the agreement. 
The note w T as to bear the same date as the date of the 
final decree of divorce, and the first monthly payment 
of principal and interest was to be due and payable on 
the 15th day of the first month following the date of exe¬ 
cution. Delivery of the note was to be made by Landa 
to Alvord & Alvord within ten days after the final de¬ 
cree of divorce. Alvord & Alvord were to accept delivery 
on Astin’s behalf and to hold the note for the protection 
of the interests of both parties until it was paid in full. 
The instrument further provided that in the event of 
Astin’s death before the principal and interest should 
have been paid in full, Alvord & Alvord should cancel 
the note and deliver it to Landa. In the event of Astin’s 
remarriage, Landa agreed that he would pay to her, upon 
30 days’ written notice from her or from Alvord & Al¬ 
vord, the sum of $5,000 in cash, which should be in addi- 
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tion to all other payments otherwise provided for under 
that or any other agreement between the parties. 

The following was the unsigned “Promissory Note” 
attached to the above agreement: 

Promissory Note 

$30,000 Washington, D. C.1942 

FOB VALUE RECEIVED, I, ALFONS B. LANDA, 
promise to pay to the order of MARJORIE MONDELL 
LANDA the sum of THIRTY THOUSAND DOLLARS 
($30,000) with interest at the rate of 6% per annum on 
said principal sum, or so much thereof as may from time 
to time remain unpaid. 

102 Principal and interest payable at the Hamilton 
National Bank, 14th and G Streets, N. W., Wash¬ 
ington, D. C., in monthly installments of TWO HUN¬ 
DRED DOLLARS ($200.00) each, commencing on the 

fifteenth day of ., 1942, and continuing on the 

fifteenth day of each month thereafter until paid; each 
installment, when so paid, to be applied first to the pay¬ 
ment of interest accrued on the unpaid principal sum, 
and the residue thereof to be credited to said principal 
sum. 

And it is agreed that if default be made in the pay¬ 
ment of any one of the aforesaid installments of prin¬ 
cipal or interest when and as the same shall become due 
and payable, then and in that event, the unpaid balance 
of the principal sum shall, at the option of the holder 
hereof, at once become due and payable, anything here¬ 
inabove contained to the contrary notwithstanding. 

This note is non-negotiable, and shall be void in the 
event of the death of the payee, the said MARJORIE 
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MONDELL LANDA, before payment in full of principal 
and interest has been made. 


Alfons B. Landa 

A letter dated December 8, 1941, was sent by Landa to 
Astin. Its purpose was to prevent a reduction in pay¬ 
ments to Astin during the period after execution of the 
above agreements and prior to the grant of a divorce 
decree. The letter concluded by requesting Astin to indi¬ 
cate her acceptance if the proposal was agreeable to her. 
Her name was written in under the legend “Accepted. ” 
The following is the substance of the letter: 

Dear Marjorie: 

In order to remove an ambiguity in the Note Agree¬ 
ment and in order to avoid an unintended result, I pro¬ 
pose to begin the payments upon the Note as of De¬ 
cember 15, 1941, to be applied in the same manner as if 
the Note were dated December 15, 1941. These payments, 
however, will cease after the payment due April 15, 1942 
if the final decree of divorce has not been issued and if I 
am convinced that you do not intend faithfully to prose¬ 
cute the proceedings for a final decree of divorce. 

* * • * 

103 On April 18, 1942, a final decree of absolute di¬ 
vorce was granted to Astin, as plaintiff, from 
Landa, as defendant, by the circuit court of the Fifteenth 
Judicial Circuit of Florida in Palm Beach Countv. The 
decree confirmed and approved a special master’s report 
of testimony and findings. That report had found that 
the Court had jurisdiction of the subject matter and 
parties; that the plaintiff had been a resident of Florida 
for more than 90 days; that defendant had filed an answer 
and was represented by counsel; that no children had 
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been born of the marriage; that the plaintiff and defend¬ 
ant had made a property settlement and the plaintiff was 
not requesting suit money or alimony; and that the de¬ 
fendant had been guilty of desertion for one year. The 
report recommended that a divorce decree be granted. 

On an undisclosed date Landa executed the instrument 
entitled “Promissory Note” which had been attached to 
the “Note Agreement.” 

During each of the years 1942, 1943, and 1944 Landa 
made payments to Astin as provided in the “Separation 
Agreement,” and in the “Note Agreement” 

Landa’s 1942 tax return deducted the sum of $2,973.33 
as alimony, and his returns for 1943 and 1944 deducted 
the amount of $4,200 in each year as alimony. Respond¬ 
ent’s notice of deficiency to Landa determined that the 
amounts of $573.33, $600, and $696.24 were not deductible 
for the years 1942, 1943, and 1944, respectively, since 
they represented payments of principal on the note, the 
remainder of the above amounts claimed as deductions by 
Landa being allowed by respondent partly as alimony and 
partly as interest on the note. 

104 Astin reported, in her income tax return for 
1943, alimony in the amount of $1,800 and interest 
in the amount of $1,800. Respondent’s notice of defici¬ 
ency to Astin determined that she had understated her 
income by $600, having received alimony in that year of 
$4,200. 

The amounts in controversy of $573.33, $600, and 
$696.24 paid by Landa to Astin under the “Note Agree¬ 
ment” during the years 1942, 1943, and 1944, respectively, 
constituted repayments of the principal of an indebted¬ 
ness. 
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Opinion. 

We are again confronted with an adversary proceeding 
where two taxpayers have conflicting interests but the 
revenue seeks to collect from but one. See Fisher v. 
Commissioner (C.A.2), 59 F. 2d 192; Ruth W. Collins, 
14 T. C. 301; Robert Wood Johnson, 10 T. C. 647. There 
is perhaps some added interest here for by the process of 
consolidation the actual adverse parties are engaged in 
the same litigation. 

Petitioner Landa who was formerly the husband of 
petitioner Astin insists that an agreement drawn in terms 
of the repayment of an indebtedness with interest was in 
reality no more than provision for alimony or support 
money. See, e. g., Estate of Mildred K. Hyde, 42 B.T.A. 
738. Out of total annual payments by Landa to Astin of 
$4,200, only about $600 for each year is in controversy. 
Certain sums are agreed by all concerned to have been 
true alimony; and a part of the money paid under the 
agreement in dispute, referred to as the “Note Agree¬ 
ment,” is conceded to be taxable to Astin and deductible 
by Landa, whether treated as alimony on the one 
105 hand or as interest on the other. Landa, of course, 
contends that the $600 in issue was also alimony 
and thus deductible by him, while it is Astin’s position 
that under the agreement this was a repayment of prin¬ 
cipal and consequently not taxable to her. Respondent, 
assuming in effect the position of a stakeholder, has pro¬ 
tected himself by taking inconsistent positions in opposi¬ 
tion to that maintained by each of the taxpayers in their 
respective proceedings. 

Both parties being before us, and having arrived at 
their agreement in what we may safely suppose was an 
arms-length dealing, we start with the assumption that 
the agreement was in fact what it purported to be and 
that the recitals contained in it are statements of the true 
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facts. It would take internal evidence of some weight to 
lead us to the opposite conclusion. In fact, such indica¬ 
tions generally support the assumption. In the first 
place, the payments both of principal and interest would 
be continued beyond Astin’s remarriage, although ob¬ 
viously the husband’s obligation of support did not ex¬ 
tend so far. In the second place, the parties at the same 
time entered into an agreement for additional payments 
which were expressly referred to as alimony. And in the 
third place, these payments as contrasted with those in 
the so-called note agreement were expressly limited to 
cease at Astin’s remarriage. 

There was, it is true, testimony on behalf of Landa 
designed to show that in the negotiations leading to the 
execution of the note agreement its ultimate terms were 
conceived for purposes inconsistent with the re- 
106 payment of a loan and as additional protection to 
Astin in securing her * support from Landa. 
Whether this evidence was properly admitted might be 
an interesting question to which, however, we are not now 
required to give an answer. In the light of the agree¬ 
ment itself and the circumstances of its execution, we 
prefer to rely on the contents of a written document 
rather than to ascribe probative weight to oral testi¬ 
mony contradicting it. 

Decision will be entered under Rule 50 in Docket No. 
26018. 

Decision will be entered for the petitioner in Docket 
No. 26027. 

Entered April 25, 1952. 
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107 Docket No. 26018 

Decision 

Respondent having on June 12, 1952, filed a recomputa¬ 
tion of tax for entry of decision as in accordance with 
Memorandum Findings of Fact and Opinion of the Court, 
entered April 25, 1952, and petitioner having on July 1, 
1952, concurred therein, now, therefore, it is 

ORDERED and DECIDED: That there are deficien¬ 
cies in income tax for the years 1943 and 1944 in the 
respective amounts of $699.42 and $424.03. 

(Signed) Clarence V. Opper 

Judge. 

Enter: ENTERED JUL 7 1952 

108 Docket No. 26027 

Decision 

Pursuant to the determination of the Court, as set 
forth in its Memorandum Findings of Fact and Opinion, 
entered April 25,1952, it is 

ORDERED AND DECIDED: That there is no defi¬ 
ciency in income tax for the year 1943. 

(Signed) Clarence V. Opper 

Enter: Judge. 

ENTERED APR 30 1952 

109 The Tax Court of the United States 

Filed Aug 4 1952 
Tax Court Docket No. 26018 

Stipulation of Venue 

The parties to the above-entitled cause, by their re¬ 
spective attorneys, stipulate and agree, pursuant to Sec- 
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tion 1141(b)(2) of the Internal Revenue Code, that the 
above-entitled cause may be reviewed by the United 
States Court of Appeals for the District of Columbia 
Circuit. 

• • • • 

110 The Tax Court of the United States 

Filed Jul 25 1952 

Tax Court Docket No. 26027 
Stipulation of Venue 

The parties to the above-entitled cause, by their re¬ 
spective attorneys, stipulate and agree, pursuant to Sec¬ 
tion 1141(b)(2) of the Internal Revenue Code, that the 
above-entitled cause may be reviewed by the United 
States Court of Appeals for the District of Columbia 
Circuit. 

• • • • 

111 The Tax Court of the United States 

Filed Aug 1 1952 

Tax Court Docket No. 26018 
Petition for Review 

To the Honorable Judges of the United States Court of 
Appeals for the District of Columbia Circuit: 

The petitioner, Alfons B. Landa, hereby petitions the 
United States Court of Appeals for the District of Co¬ 
lumbia Circuit to review the decision entered by the Tax 
Court of the United States on July 7, 1952, that there 
are deficiencies in petitioner’s income tax liability for the 
years 1943 and 1944 in the respective amounts of $669.42 
and $424.03. 
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This Petition for Review is filed pursuant to the provi¬ 
sions of Sections 1141 and 1142 of the Internal Revenue 
Code. The petitioner is a resident of the District of 
Columbia and filed his income tax returns for the years 
1943 and 1944 with the Collector of Internal Revenue for 
the District of Maryland. Pursuant to the provisions of 
Section 1141 (b)(2) of the Internal Revenue Code, the 
parties hereto have stipulated in writing that the afore¬ 
said decision of the Tax Court of the United States may 
be reviewed by the United States Court of Appeals for 
the District of Columbia Circuit. 

112 Nature of Controversy 

During the year 1942 the petitioner paid to his former 
wife the sum of $2,973.33 and during each of the years 
1943 and 1944 the sum of $4,200.00. Said amounts were 
deducted by the petitioner in his income tax returns for 
the respective years involved, as alimony within the mean¬ 
ing of Section 23 (u) of the Internal Revenue Code. Said 
deductions were disallowed in part by the respondent in 
his notice of deficiency, and the Tax Court held and de¬ 
termined that the amounts of $573.33, $600.00, and 
$696.24 paid by the petitioner to his former wife in the 
years 1941, 1942 and 1943, respectively, constituted a 
repayment of indebtedness and not alimony within the 
meaning of Section 23 (u). The sole issue involved herein 
is the deductibility of said amounts. 

* • • • 


36 A 


114 The Tax Court of the United States 

Filed Jul 25 1952 

T. C. Docket No. 26027 
Petition for Review 

To the Honorable Judges of the United States Court of 
Appeals for the District of Columbia Circuit : 

The Commissioner of Internal Revenue hereby peti¬ 
tions the United States Court of Appeals for the District 
of Columbia Circuit to review the decision entered by The 
Tax Court of the United States on April 30, 1952, that 
there is no deficiency in income tax for the year 1943 
in respect of the income tax liability of Marjorie M. 
Astin, the above-named respondent on review. This peti¬ 
tion for review is filed pursuant to the provisions of Sec¬ 
tions 1141 and 1142 of the Internal Revenue Code. 

The respondent on review, Marjorie M. Astin, is a resi¬ 
dent of Washington, D. C., and filed her individual income 
tax return for the year 1943 with the Collector of Inter¬ 
nal Revenue for the District of Maryland. Pursuant to 
the provisions of Section 1141(b)(2) of the Internal Rev¬ 
enue Code, it has been agreed and stipulated by the 
parties herein that the aforesaid decision of The Tax 
Court of the United States may be reviewed by the 
United States Court of Appeals for the District of 
Columbia Circuit. 

115 Nature of Controversy 

The issue which the Tax Court decided contrary to the 
Commissioner’s determination is whether payments re¬ 
ceived by the taxpayer from her husband in 1943 under a 
“Note Agreement” entered into by them in 1941 consti¬ 
tuted alimony taxable to the respondent herein under 
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Section 22(k) of the Internal Revenue Code. The Tax 
Court held that the “Note Agreement’’ recited that an 
indebtedness in the principal amount of $30,000 was due 
the taxpayer, and that in the light of all the circum¬ 
stances, no part of any payment attributable to this 
agreement could be considered alimony. The Commis¬ 
sioner determined that the additional sum of $600 should 
be included in the respondent’s income for the year 1943 
on the theory that this repayment of the principal of the 
$30,000 indebtedness recited in the “Note Agreement” 
constituted alimony taxable to the respondent. The Tax 
Court redetermined that there was no deficiency and en¬ 
tered its decision accordingly. 
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Htttteh States (ttoart of Appeals 

Foe the Disteict of Columbia Circuit 


No. 11,888 

Alfons B. Landa, Petitioner, 


v. 

Commissionee of Internal Revenue, Respondent 


No. 11,889 
April Term, 1953 

Commissionee of Internal Revenue, Petitioner, 


v. 

Maejoeie M. Astin, Respondent. 


Petition To Review Decision of the Tax Court 
of the United States 
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Filed July 15, 1953. 
1 Docket No. 26018 


Docket Entries 


1952 

Aug. 22—Transcript of record sur petition for review 
sent Clerk, U. S. Court of Appeals, District of 
Columbia. 

1953 

Apr. 30—Mandate from the U. S. Court of Appeals, 
District of Columbia, reversing and remanding 
cause to the Tax Court for further hearing 
filed. 

May 8—Motion to reopen case to present additional evi¬ 
dence or for oral argument and leave to file 
briefs filed by taxpayer. Copy served 5/15/53. 

May 15—Hearing set May 27, 1953 at Washington, D. C. 
on petitioner’s motion. 

May 25—Reply of Marjorie M. Astin to motion of Al- 
fons B. Landa for further hearing, permission 
to file brief or have oral argument, filed by 
taxpayer. Copy served. 

May 26—Copy of reply served on General Counsel. 

May 27—Hearing had before Judge Opper on petition¬ 
er’s motion to reopen case to afford each party 
opportunity to present additional evidence and 
in the alternative for leave to file briefs and 
for oral argument. Motion denied. 

May 29—Memorandum opinion rendered, Judge Opper. 

Decision will be entered that there are defic¬ 
iencies for 1943 and 1944 of $669.42 and 
$424.03, respectively. 

Jun. 2—Decision entered, Clarence V. Opper, Judge. 

Div. 14. 

Jun. 23—Stipulation of Venue filed. 
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^ Jun. 

Jnn. 
Jun. 
L Jun. 

2 

1952 
Aug. 

1953 
Apr. 

May- 

May 
May 

May 
May 


May 

Jun. 

Jun. 


23—Petition for review by U. S. Court of Appeals, 
District of Columbia, filed by taxpayer. 

23—Proof of service filed. 

29—Stipulation of record on review filed. 

29—Transcript of hearing 5/27/53 filed. 

• • • • 

Docket No. 26027 


22—Transcript of record sur petition for review 
sent Clerk, District of Columbia, Court of Ap¬ 
peals. 

Mandate from the U. S. Court of Appeals, Dis- 

30—trict of Columbia, reversing and remanding 
cause to the Tax Court for further hearing 
filed. 

8—Motion to reopen case to present additional 
evidence or for oral argument and leave to file 
brief filed by taxpayer. Copy served 5/15/53. 

15—Hearing set May 27, 1953 at Washington, D. C. 
on petitioner’s motion. 

25— Reply of Marjorie M. Astin to motion of Al- 
fons B. Landa for further hearing, permission 
to file brief or have oral argument, filed by tax¬ 
payer. Copy served. 

26— Copy of reply served on General Counsel. 

27— Hearing had on petitioner’s motion to reopen 
case to afford each party an opportunity to 
present additional evidence and in the alterna¬ 
tive for leave to file briefs and for oral argu¬ 
ment. Motion denied. 

29--Memorandum opinion rendered, Judge Opper. 
Decision will be entered for the petitioner. 

2—Decision entered, Clarence V. Opper, J. Div. 
14. 

25—Stipulation of Venue filed. 
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Jun. 25—Petition for review by U. S. Court of Appeals, 
District of Columbia, filed by General Counsel. 
Jun. 25—Notice of filing petition for review sent to 
Meredith M. Daubin filed. 

Jun. 29—Stipulation of record on review filed. 

Jun. 29—Transcript of hearing 5/27/53 filed. 

Jul. 9—Proof of service of petition for review filed by 

General Counsel. 

* • • • 

Mandate 

Whereas, lately in The Tax Court of the United States, 
before you or some of you, in a cause between Alfons B. 
Landa, petitioner, and The Commissioner of Internal 
Bevenue, respondent, Docket No. 26,018, wherein the de¬ 
cision of the said Tax Court of the United States entered 
in said cause on the 7th day of July, 1952, is in the fol¬ 
lowing words, viz: 

• # * • 

and in a cause between The Commissioner of Internal 
Bevenue, petitioner, and Marjorie M. Astin, respondent, 
Docket No. 26,027, wherein the decision of the said Tax 
Court of the United States entered in said cause on the 
30th day of April, 1952, is in the following words, viz: 

• • • • 

5 AND WHEBEAS, in the term of January 

., in the year of our Lord one thousand 

nine hundred and fifty-three ., the said causes came 

on to be heard before the said Court of Appeals on the 
said transcript of record, and -were argued by counsel: 

ON CONSIDEBATION WHEBEOF, It is now here 
ordered and adjudged by this court that the decisions of 
the said Tax Court on review in these cases be, and the 
same are hereby, reversed, and that these causes be, and 
they are hereby, remanded to the said Tax Court of the 
United States for further proceedings not inconsistent 
with the opinion of this Court. 


April 2, 1953. 
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7 Decided April 2, 1953 

• • • • 

8 Before Prettyman, Bazelon and Fahy, Circuit 
Judges. 

Bazelon, Circuit Judge: The only question we need de¬ 
cide on these appeals is whether the Tax Court erred in 
refusing “to ascribe probative weight to oral testimony’* 
explaining or contradicting the terms of certain written 
agreements. These agreements between Mr. Landa 1 and 
his former wife, Mrs. Astin, 2 were made in connection 
with their separation and in contemplation of a divorce. 
They described certain $200 monthly payments, in dispute 
here, as installments of principal and interest on a $30,000 
note evidencing an “indebtedness * * * incurred after their 
marriage and while they were living as husband and wife” 
(emphasis supplied). This description supported the view 
that the consideration for the payments did not arise out 
of their marital relationship. Thus under the Internal 
Revenue Code, only the interest would be deductible by 
Mr. Landa 3 and correspondingly taxable to Mrs. Astin. 4 5 
On the other hand, the oral testimony of Mr. Landa sup¬ 
ported the view- that these payments were made to dis¬ 
charge his obligation for alimony,* and hence deductible 

1 The petitioner in No. 11540. 

2 The respondent in No. 11541. 

3 52 Stat. 460 (1938), 26 U.S.C. § 23(b) (1946). 

4 52 Stat. 457 (1938), as amended, 26 U.S.C. § 22(a) 
(1946). 

5 Mr. Landa testified that the consideration for the agree¬ 
ment providing for the promissory note was maintenance and 
•support for his former wife; that the amount was reached by 
negotiation in lieu of her demand for a lump sum settlement; 
that there was no other consideration; that she made no 
loans or gifts to him and was never in a position to do so. 
The written agreements were the only other evidence before 
the court on this issue. Cf. Landa v. Astin, 90 U.S.App.D.C. 
86, 193 F.2d 369 (1951). 
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9 by him under § 23(u), 8 and taxable to Mrs. Astin, 
under § 22(k). 7 

Relying solely upon the written agreements, the Tax 
Court held the payments were not intended as a substi¬ 
tute for alimony but were payments of principal and in¬ 
terest on an indebtedness not arising out of the marital 
relationship. In reaching this determination, the Tax 
Court said of the oral testimony: 

“Whether this evidence was properly admitted might 
be an interesting question to which, however, we are not 
now required to give an answer. In the light of the agree¬ 
ment itself and the circumstances of its execution, we 
prefer to rely on the contents of a written document 
rather than to ascribe probative weight to oral testimony 
contradicting it.” 

This is equivalent to a ruling that the testimony was 
inadmissible. We think that was error. Generally, “[i]n 
the held of taxation, administrators of the laws, and the 
courts, are concerned with substance and realities, and 
formal written documents are not rigidly binding.” 8 The 
taxpayer as well as the Commissioner of Internal Revenue 
is entitled to the benefit of this rule. Moreover, the oral 
testimony here was not barred by the parole evidence 
rule, since the Commissioner “was not a party or privy 
of a party to [the] written agreement [s].” 8 Nor was 

8 56 STAT. 817 (1942), 26 U.S.C. § 23(u) (1946). 

7 56 Stat. 816 (1942), 26 U.S.C. § 22(k) (1946). 

To protect the revenue, the Commissioner had refused to 
treat these payments as alimony in the case of Mr. Landa, 
and simultaneously required their treatment as alimony in 
the case of Mrs. Astin. 

8 Helvering v. F. & R. Lazarus & Co., 308 U.S. 252, 255 
(1939). 

0 Scofield v. Greer, 185 F.2d 551, 552 (5th Cir. 1950); and 
see Haverty Realty & Investment Co. v. Commissioner of In¬ 
ternal Revenue, 3 T.C. 161, 167 (1944), and cases cited 
therein. 
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10 it “inherently improbable in the light of the cir¬ 
cumstances and the situation of the parties as dis¬ 
closed by other evidence.” 10 

Since the rejected testimony is before us on this ap¬ 
peal, it might be argued that we are in substantially as 
good a position as the Tax Court to assess its probative 
weight. Perhaps so, but where, as here, the oral testi¬ 
mony may be in conflict with other evidence, we think it 
best to leave that function to the Tax Court. It is for 
that purpose that we remand these cases. 

So ordered. 

• * # • 

11 Filed May 8 1953 

• • • * 

Motion To Reopen Case To Afford Opportunity To Pre¬ 
sent Additional Evidence, or, In the Alternative, for 
Oral Argument and Leave to File Briefs. 

Comes now Alfons B. Landa, petitioner in No. 26018, 
and respectfully moves this Honorable Court to set this 
consolidated proceeding down for hearing and to reopen 
the case for the purpose of affording each of the parties 
hereto the opportunity of presenting such additional evi¬ 
dence as he, or she, may desire; or, in the event the fore¬ 
going motion is not granted, then, in the alternative, it is 
moved that the parties be given leave to file briefs, and 
that the case be set down for oral argument. 

12 In support of the within motion it is averred 
that: 

(1) At the trial of this case, one or more of the parties 
may have proceeded on the assumption that a written in¬ 
strument in all cases speaks for itself, that its recitals 

10 Joe Balestrieri & Co. v. Commissioner of Internal Reve¬ 
nue, 177 F.2d 867, 874 (9th Cir. 1949). 


(as distinguished from its contractual obligations) are 
binding on the parties to it, and that parol testimony as 
to the meaning of the terms of the instrument, or as to 
the circumstances surrounding its execution, is inadmis¬ 
sible. 

(2) The United States Court of Appeals for the Dis¬ 
trict of Columbia Circuit has held that such a view is 
erroneous and that parol evidence in such a situation 
was properly admitted in this case, but that the Tax 
Court was in error in failing “to ascribe probative 
weight” to it. 

(3) Some of the parties hereto, relying on a position 
which has now been held by the Court of Appeals to be 
erroneous, may have foregone the introduction of evidence 
which now, in the light of the opinion of the Court of 
Appeals, they may wish to introduce. 

In view of the foregoing, and in order that, when it 
reconsiders this case, the Tax Court may have before it 
all of the evidence as to the circumstances surrounding 
the execution of the agreements involved herein, and the 
true and real consideration for their execution, we re¬ 
spectfully suggest to the Court that each of the parties 
be afforded a full opportunity to present additional evi¬ 
dence if he, or she, so desires, with the corresponding 
right, on behalf of the other parties, to introduce rebuttal 
evidence. 

13 In the event, however, that this Honorable Court 
does not reopen the case for the introduction of 
new evidence, it is submitted that the parties should be 
given leave to file briefs, and the case should be set down 
for oral argument, to permit all of the parties hereto to 
present their contentions to the Court. 

Wherefore, it is prayed that this case be set down for 
hearing, to afford each party hereto the opportunity to 
introduce such additional evidence as he, or she, may de- 
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sire, or, in the alternative, that the parties be given leave 
to file briefs, and that the case be set down for oral argu¬ 
ment. 

It is respectfully requested that this motion be set 
down for hearing, unless the Court decides that the mo¬ 
tion may be granted without a hearing. 

/s/ Raymond N. Beebe 
Raymond N. Beebe 
/s/ Raymond C. Cushwa 
Raymond C. Cushwa 
1000 Vermont Avenue, N. W. 
Washington 5, D. C. 

Attorneys for Alfons B. Landa, 
Petitioner in No. 26018 

14 The Tax Court of the United States 

Filed May 25 1953 

• • • • 

Reply of Marjorie M. Astin To Motion of Alfons B. 
Landa for Further Hearing, Permission to File Brief 
or Have Oral Argument 

The petitioner, Marjorie M. Astin, by her counsel of 
record, respectfully shows to this Court: 

• * • • 

16 7. Petitioner Astin, in appraising the decision 

of the Tax Court concludes that the Tax Court by 
its opinion held that: 

(a) Petitioner Landa to overcome the “prima facie” 
correctness of the 90-Day Letter offered in evidence the 
Note Agreement, Separation Agreement and Agreement 
Pendente Lite which did not detract from but in fact sup¬ 
ported fully the 90-Day Letter. 

(b) Then Petitioner Landa by his own oral testimony 
attempted to explain away the effect on his own case of 
the documentary evidence he had placed in the record. 
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(c) Finally, the Tax Court, by its opinion, shows that 
it received the oral testimony but held it not sufficient to 
sustain Landa’s burden of proof, and the Tax Court, in 
its opinion, held: 

“In the light of the agreement itself and the circum¬ 
stances of its execution, we prefer to rely on the con¬ 
tents of a written document * * V’ 

(d) The Tax Court did not reject Petitioner Landa’s 
testimony. The Tax Court under all the circumstances 
found it insufficient to overcome the documentary evi¬ 
dence which had been introduced on behalf of Petitioner 
Landa and which supported the Respondents 90-Day Let¬ 
ter determination. 

Petitioner Astin is not joining in a request for either 
a further hearing, permission to file additional Brief or 
have oral argument. 

/s/ Meredith M. Daubin 
Meredith M. Daubin 
Attorney for 
Marjorie M. Astin 

17 Excerpts of Proceedings on Motion 

• • • # 

MR. CUSHWA: If it please your Honor, this case is 
before you this morning on a petitioner’s motion to re¬ 
open the case to afford each of the parties opportunity 
to present additional evidence if they so desire, and, in 
the alternative, if your Honor does not grant that motion, 
for leave to file briefs and oral argument. 

• • • • 

Now, one of the points that we argue and we hope to 
argue it when and if we file briefs is that the failure of 
Mrs. Astin to testify creates a strong inference that her 
testimony would not have supported her position. 
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At the time of the original trial, Mr. Daubin took the 
position that the instruments in question spoke for them¬ 
selves, that testimony could not be introduced to explain 
them or to change them in any way so that your Honor 
may feel, as I think anyone might, that his failure to pro¬ 
duce Mrs. Astin on the witness stand was excusable be¬ 
cause he was going on the theory that the instru- 

18 ments could not be explained in any way. 

On the other hand, the Government at the time 
of the trial took the position that it was in the middle 
and it wasn’t taking any position either way. Mr. Dau¬ 
bin, if you will recall, requested your Honor to force the 
Government to take the position at the trial, and your 
Honor declined to do so. 

Now, the Government may take some other position, 
and we believe that in order that all of the facts, all of 
the available evidence to explain this question and these 
instruments should be before your Honor, that each party 
should be given the opportunity at this time to present 
any evidence that he or she may have. 

• • • • 

THE COURT: The Court of Appeals could have sent 
the case back for further hearing. 

19 MR. CUSHWA: It could have, yes. 

THE COURT: Do you read the opinion as 
though it did? 

MR. CUSHWA: As I read the opinion, I don’t think 
it is clear as to what they intended. 

THE COURT: It is clear to this extent, isn’t it, that 
there is no direction to reopen? 

MR. CUSHWA: No, I think it is in your discretion 
as to -whether you reopen or not. * * * 

• • • • 

20 MR. DAUBIN: * * * 

• • • • 
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21 I think the remand is quite clear, merely to say 
to this Tax Court that if you have not been clear, 

you shall be clear now as to whether you did or did not 
give probative weight to this oral testimony. 

I just want to say one word about that, if I may, with 
not any attempt to reargue the case at all, that Mr. Landa 
received a letter which is prima facie evidence, and he 
came before the Tax Court and introduced three 

22 documents as his evidence. 

Then he proceeded to try at that particular point, 
and those documents completely substantiated the Gov¬ 
ernment’s 90-day letter, and did not help Mr. Landa one 
single bit. In fact, it stopped his case cold. 

Then to try to get away from the effect of these state¬ 
ments in these documents which he had signed under oath 
previously, he attempted to counteract their evidentiary 
nature against him by making oral statements to which I 
objected and which your Honor let in, and now there is 
the question on whether you did or did not give probative 
'weight. I think we have argued it enough and that your 
Honor is familiar enough with all the facts and what the 
Court of Appeals said. 

We, of course, do not believe, unless your Honor so 
desires, that we wish to have further hearings and will 
file further briefs, but we will do what your Honor would 
like. 

MR. CRAMPTON: The Respondent’s position is that 
the Court should have the authority, if it so desires, to 
have a further hearing in the matter, that it is a matter 
purely within the Court’s discretion and I don’t think it 
would be an error if you held for or against a re-hearing. 
I note that the payments are to run for 23 years and two 
months unless Mrs. Astin dies in the meantime. 

This case will be determinative of all those other 

23 years, so it is a fairly serious matter as between 
the parties. 


51A 


Further, in assessing the probative weight to be given 
to Mr. Landa’s testimony, since it is in direct conflict 
with the documents, if the proceeding is to go against 
Mr. Landa, it will have to be on the basis that his testi¬ 
mony has no probative weight and in a situation like 
that, even though the Government is only the stake hold¬ 
er, as it was in the prior proceeding, it might be more 
appropriate to have Mrs. Astin testify as. to whether or 
not these were actually loans. 

It is the Government’s position then, that it is a ser¬ 
ious enough matter and a re-hearing, we feel, would be 
more appropriate under the circumstances. 

I will agree with what has been said before, that the 
remand does not speak specifically of a re-hearing. It 
does not speak in terms other than the remand is for the 
purpose of assessing the probative weight to be given to 
the testimony, but it does not preclude the possibility of 
re-hearing. 

THE COURT: Are you proposing to subpoena Mrs. 
Astin? 

MR. CRAMPTON: If your Honor would grant a re¬ 
hearing, the Government would think seriously about do¬ 
ing that. 

# * # # 

24 THE COURT: This is a peculiar aggravated 
situation because it isn’t just a matter between the 
Government anil Mr. Landa. If this were a case where 
the only party concerned was Mr. Landa and the Govern¬ 
ment and a motion was made to reopen, and you made 
the statement you just did, I would reopen it, because 
that would indicate that even though I might have thought 
it wasn’t appropriate, it would indicate to me that both 
parties thought the case should be reopened, and I 
shouldn’t do otherwise, but I cannot reopen this case 
wi hout reopening it as far as Mrs. Astin’s case also is 
concerned, and to that, she objects. 
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MB. CRAMPTON: I took it to mean that the 

25 motion ran to both cases, but the Government 
would ask that both cases be reopened and not just 

the one. 

THE COURT: I think it would be necessary for me 
to consider reopening only Mr. Landa’s case and, if so, 
what would the Government’s position be then? 

MR. CRAMPTON: Your Honor, that would not give 
full justice to the situation involved, because if you should 
reverse the Landa case, the Government would be out in 
the cold as to the Astin case. 

We feel that one of the two parties is taxable here. 

• * • • 

26 THE COURT: If we ought to do it in this 
case, why not do it in every case? In fact, it seems 

to me that this is an aggravated case for not doing it, 
because, ordinarily, it is only the Government and one tax 
payer. If the tax payer comes in and asks it and the 
Government takes the position that you do, that there 
is a large amount of money involved and so we 

27 had better reopen it as many times as the request 
is made, then we ought to do it in every case. 

MR. CRAMPTON: That is hardly a suitable argu¬ 
ment, I realize, your Honor, for the purpose of asking 
that the case be reopened on any remand, but I think, 
under the peculiar circumstances here, originally the case 
was tried on the theory, at least by Mrs. Astin, that the 
documents spoke for themselves. 

THE COURT: But, Mrs. Astin is the only one who 
doesn’t want it to be reopened. 

MR. CRAMPTON: That is true. 

THE COURT: Mrs. Astin’s theory was not sustained, 
and presumably the theory of the other two parties, if 
they had any theory, was sustained and now it is the 
other two parties that want to have the case reopened 
and Mrs. Astin says that she doesn’t. I don’t get it. 
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MR. CUSHWA: It would seem to me that she would 
be screaming to have the case reopened so she could put 
in her story and if she objects— 

THE COURT: You heard the statement here made 
on her behalf, and I have to take that statement into 
account. 

• • • • 

28 THE COURT: I am sorry, but I am going to 
deny the motion. I will deny it, not only as to 
reopening but also as to further argument or briefs. 

The necessity of ultimately disposing of a case seems 
to me to require that if I permitted you to file briefs, 
then of course I would have to permit not only the Gov¬ 
ernment to file briefs, but I would, in effect, be requiring 
Mrs. Astin to go further and file briefs. It is not the 
ordinary case. It means putting a burden on the tax pay¬ 
er that in the circumstances, I don’t think is justified. 

The cases are marked “Ready” in the Tax Court and 
when that happens they should be ready. If the parties 
say they are prepared to try their case, they should be 
ready to try it. As long as this is not a question of re¬ 
opening for new evidence or for anything that isn’t in 
the record, I just am unable to see that this would do 
anything but constitute a bad precedent if we were to 
grant the motion. 

Under the circumstances, it will be denied. 

• • * * 

31 Memorandum Opinion. 

Opper, Judge: The error for which this proceeding 
was remanded by the Court of Appeals appears to be 
founded upon the faulty use in our original opinion of 
the phrase “probative weight.” Refusal to be convinced 
that such “probative weight” should be ascribed to the 
oral testimony of petitioner Landa was construed by the 
Court of Appeals as “equivalent to a ruling that the 
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testimony was inadmissible, ” a ruling as unintended as 
it would have been thought questionable by us. 

32 What was sought in our original opinion was to 
use those words as being synonymous with “weight 
of proof.” We have searched in vain for a judicial defini¬ 
tion of the term “probative weight,” but “weight of 
proof” has been defined (like “preponderance of proof”) 
as meaning “that the party having the burden of proof 
will be entitled to * * * [the jury’s] verdict, if, on weigh¬ 
ing the evidence in their minds, they shall find the great¬ 
er amount of credible evidence sustains the issue which 
is to be established before them.” Haskins v. Haskins, 
75 Mass. 390, 393. “The terms ‘weight of evidence’ and 
‘sufficient evidence’ have long been regarded as synony¬ 
mous terms and used interchangeably * * Waldron v. 
New York Cent. By. Co.. 106 Ohio State 371, 377-378, 
140 N. E. 161, 163. “When we speak of the ^weight of 
evidence, we do not mean the quantity or amount there¬ 
of: we mean its weight in probative value. Many pages 
of evidence may not have any probative value while a 
paragraph mav prove the facts in issue.” Beis v. Taylor, 
(Mo.) 103 S. W. 2d 892, 899. The plaintiff “must prove 
his case by the weight or preponderance of the evidence. 
By this, however, we do not mean by the mere number 
of witnesses, but by the weight of the evidence under all 
of the facts and circumstances proved.” Graham v. Na¬ 
tional Bank of Smyrna. (Del.) 122 Atl. 85, 87, 88. “The 
weight of evidence is not a question of mathematics, but 
depends on its effect in inducing belief. One witness may 
be contradicted by several, and yet his testimony may 
outweigh all of theirs. The rme^iori is who 4- is to be 
believed.” Chenery v. Bussell, 132 Me. 130, 132, 167 Atl. 
857, 85S. See also Brannschweiger, et al v. Waits, 179 
Pa. State 47, 51, 36 Atl. 155, 156. It was that “weight of 
proof” or probative weight which we were unable to as¬ 
cribe to the oral testimony in question. 
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There was evidence in the record emanating from the 
written instruments executed by the parties, including 
petitioner Landa himself, which we viewed as contra¬ 
dicting the oral testimony, and which under the circum¬ 
stances, including the fact that they were in writing and 
contemporaneous, we were more readily willing to accept 
as evidence of the true situation. See Gazette Telegraph 
Co., 19 T. C. — (January 22, 1953). That the Court of 
Appeals appears to have regarded this approach as per¬ 
missible, appears from such statements in the opinion as 
that “the oral testimony may be in conflict with other 
evidence” and that “the written agreements were the 
only other evidence before the Court on this issue.” On 
the whole record we concluded that the written docu¬ 
ments were precisely what they purported to be, that is, 
“evidence” of an “indebtedness * • * incurred” 1 after 
the marriage of the two petitioners to each other 
34 and owing by petitioner Landa to petitioner Astin. 

The oral evidence in controversy was, as the fol¬ 
lowing colloquy shows, admitted over the objection of 
counsel, not for respondent but for petitioner Astin, that 
it was 

# * * beyond the realm of this witness to answer to 
the extent his answers in any way vary the ex¬ 
pressions in those documents. 


1 In addition to the promissory note itself, the documents, 
for example, provide: 

“WHEREAS, the party of the second part has heretofore 
been indebted to the party of tne first part in the sum of 
$30,000 * * *” 
and that: 

“WHEREAS, * * * the said [petitioner] Landa desires 
* * * [to give] evidence of the aforesaid indebtedness * * * 

* * * * 

“* * * [petitioner] Landa agrees to execute and deliver 
to Alvord & Alvord his one promissory note in the sum of 
$30,000 to the order of * * * [petitioner Astin] * * 
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The Court: You can understand that I am not at 
all passing on the effect this will have on the ques¬ 
tion of credibility but merely on the question of ad¬ 
missibility * * * I think the rule is too generally 
the other way to be able to sustain your objection. 

The evidence upon its receipt was, like any other part 
of the record, given consideration. But as the trier of 
the facts it became necessary for the Tax Court to make 
a determination between conflicting evidence as to the ul¬ 
timate conclusion of fact, which was done, or at least 
intended. See United States v. Oregon State Medical So¬ 
ciety, 343 U. S. 326, 339; Daniels v. Souders, (C.A.D.C.) 
195 F. 2d 7S0; Columbus Outdoor Advertising Co., et al 
v. Harris, (C.A. 6) 127 F. 2d 38, 42. The question of law 
as to the admissibility of the evidence having become 
moot in view of the fact that on the whole record and 
notwithstanding its admission, we were finding the facts 
in petitioner Astin’s favor, we declined to decide it. The 
result would have been a decision against respondent in 
Astin’s case and for respondent in the case of petitioner 
Landa, regardless of how the legal question was 
35 ruled on. It was for that reason that the original 
opinion stated “whether this evidence was prop¬ 
erly admitted might be an interesting question to which 
* # * w*e are not now- required to give an answer.” 

We construe the opinion of the Court of Appeals as 
leaving open the ultimate question of fact as to which 
this finding has been made and on the basis of which the 
proceeding is being decided. If it had been the conclu¬ 
sion of the Court of Appeals that there w-as no evidence 
in the record to support such a finding, and that it was 
“clearly erroneous,” it would have been within the prov¬ 
ince of that Court to decide the case and reverse the 
conclusion below-. Massachusetts Protective Ass’n, Inc. 
v. United States, (C.A. 1) 114 F. 2d 304, 309; see Grace 
Bros. Inc. v. Commissioner, (C.A. 9) 173 F. 2d 170. Since 
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this was not done and since, as we have said, the Court of 
Appeals appears to accept the assumption that other 
evidence in the record may be regarded as contradicting 
the oral testimony, we now reiterate our original obser¬ 
vation that the written documents on account of their 
terms and because they were executed between parties 
dealing at arms’ length seem to us more trustworthy than 
the recollection of a witness giving contradictory oral 
testimony and find that the written instruments were 
what they purported to be, and that the monthly pay¬ 
ments in dispute were installments of principal of an in¬ 
debtedness from petitioner Landa to petitioner Astin in¬ 
curred after their marriage and while they were living 
as husband and wife. 

Decision will be entered in Docket No. 26018 that 
there are deficiencies for 1943 and 1944 of $669.42 
ant $124.03. respectively, and for petitioner in 
Docket No. 26027. 

Entered May 29, 1953. 

# * * * 

36 Docket No. 26018 

* • * • 

Decision 

Pursuant to the ’eternrnation of the Court, as set forth 
in its Memorandum Opinion, entered May 29, 1953, it is 

ORDERED AND DECIDED: That there are deficien¬ 
cies in income tax for the years 1943 and 1944 of $669.42 
and $424.03, respectively. 

Entered Jun 2 1953 

Enter: 

(Signed) Clarence V. Opper 
Judge. 

• « # * 
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37 Docket No. 26027 

* * • • 


Decision 

Pursuant to the determination of the Court, as set 
forth in its Memorandum Opinion, entered May 29, 1953, 
it is 

ORDERED AND DECIDED: That there is no defi¬ 
ciency in income tax for the year 1943. 

Entered Jun 2 1953 

Enter: 

(Signed) Clarence V. Opper 
Judge. 

• • • • 

38 The Tax Court of the U. S. Filed Jun 23, 1953 

• • • • 

Tax Court Docket No. 26018 
Stipulation of Venue 

The parties to the above-entitled cause, by their re¬ 
spective attorneys, stipulate and agree, pursuant to Sec¬ 
tion 1141(b)(2) of the Internal Revenue Code, that the 
decision of the Tax Court in the above-entitled cause en¬ 
tered June 2, 1953, may be reviewed by the United States 
Court of Appeals for the District of Columbia Circuit. 

• • • • 

39 The Tax Court of the United States 

Filed Jun 23 1953 

• • • • 

Tax Court Docket No. 26018 

• • • • 


B. 
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Petition For Review 

To the Honorable Judges of the United States Court of 
Appeals for the District of Columbia Circuit: 

The petitioner, Alfons B. Landa, hereby petitions the 
United States Court of Appeals for the District of Co¬ 
lumbia Circuit to review the decision entered by the Tax 
Court of the United States on June 2, 1953, that there 
are deficiences in petitioner’s income tax liability for the 
years 1943 and 1944 in the respective amounts of $669.42 
and $424.03. 

This Petition for Review is filed pursuant to the pro¬ 
visions of Sections 1141 and 1142 of the Internal Revenue 
Code. The Petitioner is a resident of the District of 
Columbia and filed his income tax returns for the years 
1943 and 1944 with the Collector of Internal Revenue for 
the District of Maryland. Pursuant to the provisions of 
Section 1141 (b)(2) of the Internal Revenue Code, the 
parties hereto have stipulated in writing that the afore¬ 
said decision of the Tax Court of the United States may 
be reviewed by the United States Court of Appeals for 
the District of Columbia Circuit. 

• • • • 

40 Nature of Controversy 

During the year 1942 the petitioner paid to his. former 
wife the sum of $2,973.33 and during each of the years 
1943 and 1944 the sum of $4,200.00. Said amounts were 
deducted by the petitioner in his income tax returns for 
the respective years involved, as alimony within the mean¬ 
ing of Section 23 (u) of the Internal Revenue Code. 
Said deductions were disallowed in part by the respondent 
in his notice of deficiency, and the sole issue involved 
herein is the deductibility of said amounts. The Tax 
Court held and determined that the amounts of $573.33, 
$600.00, and $696.24 paid by the petitioner to his former 
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wife in the years 1941, 1942 and 1943, respectively, con¬ 
stituted a repayment of indebtedness and not alimony 
within the meaning of Section 23 (u), and, by a decision 
entered July 7, 1952, determined deficiencies in petition¬ 
er’s income tax liability for the years 1943 and 1944 in 
the respective amounts of $669.42 and $424.03. 

The petitioner filed a petition with this Court (No. 
11540) to review said decision. On April 2, 1953, this 
Court handed down its opinion on said appeal, and there¬ 
after remanded the cause to the Tax Court for further 
proceedings in accordance with said opinion. 

Thereafter, on May 29, 1953, the Tax Court entered 
a memorandum opinion wherein it adhered to its previous 
decision and, on June 2, 1953, again entered a decision 
determining deficiencies in petitioner’s income tax 
41 liability for the years 1943 and 1944 in the re¬ 
spective amounts of $669.42 and $424.03. It is to 
review this latter decision that this pe'ition is filed. 

# * • • 

43 Filed Jun 25 1953 

• • • • 

Tax Court Docket No. 26027 
Stipulation of Venue 

T1 e parties to the above-entitled cause, by their re- 
spec cive attorneys, stipulate and agree, pursuant to Sec¬ 
tion 1141(b)(2) of the Internal Revenue Code, that the 
decision of the Tax Court in the above-entitled cause en¬ 
tered June 2, 1953, may be reviewed by the United Stares 
Cor rt of Appeals for the District of Columbia Circun 

• • • • 


44 


T. C. Docket No. 26027 
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Petition For Review 

To the Honorable Judges of the United States Court 
of Appeals for the District of Columbia Circuit: 

The Commissioner of Internal Revenue hereby peti¬ 
tions the United States Court of Appeals for the District 
of Columbia Circuit to review the decision entered by 
The Tax Court of the United States on June 2, 1953, 
that there is no deficiency in income tax for the year 
1943 in respect of the income tax liability of Marjorie 
M. Astin, the above-named respondent on review. This 
petition for review is filed pursuant to the provisions of 
Sections 1141 and 1142 of the Internal Revenue Code. 

The respondent on review, Marjorie M. Astin, is a 
resident of Washington, D. C., and filed her individual 
income tax return for the year 1943 with the Collector 
of Internal Revenue for the District of Maryland. Pur¬ 
suant to the provisions of Section 1141(b)(2) of the In¬ 
ternal Revenue Code, it has been agreed and stipulated 
by the parties herein that the aforesaid decision of The 
Tax Court of the United States may be reviewed by the 
United States Court of Appeals for the District of Co¬ 
lumbia Circuit. 

45 Nature of Controversy 

The issue herein is whether payments received by the 
taxpayer from her former husband in 1943 under a “Note 
Agreement” entered into by them in 1941 constituted ali¬ 
mony taxable to her under Section 22(k) of the Internal 
Revenue Code. The Commissioner determined that the 
additional sum of $600.00 should be included in the tax¬ 
payer’s income for the year 1943 on the theory that this 
repayment of a portion of the principal of the $30,000.00 
indebtedness recited in the “Note Agreement” constituted 
alimony taxable to her. The Tax Court held that in the 
light of all the circumstances no part of any payment 
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attributable to this agreement could be considered ali¬ 
mony. 

This proceeding and the companion case involving the 
taxpayer’s former husband, Alfons B. Landa, T. C. Dock¬ 
et No. 26018, were reviewed by this court and an opinion 
entered on April 2, 1953, remanding the causes to the 
Tax Court for further proceedings in accordance with 
said opinion. Thereafter, on May 29, 1953, the Tax Court 
entered its memorandum findings of fact and opinion 
herein reaffirming its previous holding, and on June 2, 
1953, again entered a decision determining no deficiency 
•in the respondent on review’s income tax liability for the 
year 1943. 
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oral testimony? 
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In The 


Unifrft Slates (Smart at Appeals 

For the District of Columbia Circuit 

No. 11,888 

Alfoxs B. Landa, Petitioner, 
v. 

Commissioner of Internal Revenue, Respondent 

No. 11,889 

Commissioner of Internal Revenue, Petitioner , 

v. 

Marjorte M. Astin, Respondent. 

On Petition for Review of Decisions of the Tax Court 

of the United States 

BRIEF FOR THE PETITIONER ALFONS B. LANDA 

THE PRIOR PROCEEDINGS HEREIN 

This is the second time these cases have been before 
this Court. Petitions for Review of the original decision 
of the Tax Court were before this Court as Nos T 11,540 
and 11,541. By an opinion entered April 2, 1953 and sub¬ 
sequent mandates this Court reversed and remanded the 


2 


decisions to the Tax Court. On remand the Tax Court on 
June 2, 1953 entered new orders identical with those pre¬ 
viously entered by it. 

The Memorandum Opinions of the Tax Court are not 
officially reported but the original opinion is set out in 
the Joint Appendix hereto, at page 24A and the opinion 
on remand at page 53A. The prior opinion of this Court 
is reported at — App. D. C. —> — F. 2d. —, and is set 
forth in full at page 43A of the Joint Appendix. 

JURISDICTIONAL STATEMENT 

The Petition for Review in No. 11,888 involves deficien¬ 
cies in income tax for the years 1943 and 1944 and is 
taken from the decision of the Tax Court entered June 2, 
1953 (Joint App. 57A). The Petition for Review in No. 
11,889 involves a decision of no deficiency for the year 
1943 entered by the Tax Court on June 2, 1953 (Joint 
App. 58A). 

In each case, the parties have entered into a stipulation 
that, pursuant to Section 1141(b)(2) of the Internal Reve¬ 
nue Code, the decision of the Tax Court may be reviewed 
by this Court (Joint App. 58A, GOA). The jurisdiction of 
this Court is, therefore, invoked under Sections 1141(a) 
and 1141(b)(2) of the Internal Revenue Code. 

STATEMENT OF THE CASE 

There is only one ultimate issue in this case, namely, 
whether certain payments made by the petitioner in No. 
11,888 to his former wife, the respondent in No. 11,889, 
constituted so-called “alimony” payments which were de¬ 
ductible by the husband under Section 23(u) of the In¬ 
ternal Revenue Code and taxable to the wife under Sec¬ 
tion 22(k) of the Code. If payments were in discharge of 
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a marital obligation they were deductible by the husband 
and taxable to the wife. 

These payments were made monthly in accordance with 
the terms of a promissory note. The Note Agreement 
recited an “indebtedness ” as consideration. The only and 
undisputed oral testimony was that the marital relation¬ 
ship was the sole consideration. This was strongly sup¬ 
ported by the documentary evidence and all surrounding 
circumstances. The trial court has held that the mere re¬ 
cital in the Note Agreement of an “indebtedness” out¬ 
weighs all other evidence as to consideration. It is the 
position of the petitioner that the sole evidentiary basis 
for the determination was, at most, mere presumptive 
evidence, rebutted and thus rendered valueless by super¬ 
seding competent evidence; and that the determination is 
contrary to all settled and established rules of general law 
and the law of evidence; violates the implicit mandates of 
the remand; and constitutes reversible error. 

The Pacts 

The petitioner in No. 11,888, Alfons B. Landa, (herein¬ 
after referred to as “Landa”) and the respondent in No. 
11,889, Marjorie M. Astin, (hereinafter referred to as 
“Astin”) were married in June, 1930, and separated on 
December 1, 1937. Between December 1, 1937, and De¬ 
cember 1, 1941, Landa paid $300.00 per month to Astin 
for her support and also paid her additional amount"- 
aggregating approximately $25.00 a month for incidental 
expenses such as medical bills and the upkeep of an auto¬ 
mobile. On December 1, 1941, Landa and Astin entered 
into three agreements, respectively entitled, “Agreement 
Pendente Lite”, “Separation Agreement” and “Note Agree¬ 
ment”. The three instruments were executed simultane¬ 
ously. The law firm of Alvord & Alvord represented Astin 
in the preparation of the Agreements. (Joint App. 25A). 



The ‘‘Agreement Pendente Lite” stated that Landa and 
Astin had separated; that Astin had grounds for divorce 
by reason of the long separation; that she had declared 
her intention to establish a permanent residence in Florida 
where she would seek a divorce; and that Landa desired 
to make provision for her separate maintenance and sup¬ 
port pendente lite. The instrument provided that Landa 
■would pay to Astin $700 in cash, immediately upon execu¬ 
tion of the agreement, which was to be used to pay Astin’s 
debts. Astin agreed that she would not thereafter con¬ 
tract any debts for which Landa would become liable. 
Landa agreed that he would pay Astin’s transportation 
expenses from Washington, D. C., to the place selected 
by her for a Florida residence; that he would pay reason¬ 
able expenses incurred in obtaining a divorce; and that 
he would further pay $85 per week to Astin during her 
first 13 weeks of residence in Florida, which would be in 
addition to all sums otherwise provided for under any 
agreement between the parties. (Joint App. 25A, 2GA). 

The “Separation Agreement”, which is set out in full 
in the Joint Appendix 16A, stated that Landa and Astin 
had separated and had failed at all attempts at reconcilia¬ 
tion; that they desired to enter into an agreement under 
which they might continue to live separately and under 
which provision would be made for Astin’s maintenance; 
that all personal property then in possession of Astin was 
her sole and separate property; and that Landa had 
theretofore been indebted to Astin in the sum of $30,000 
and they desired to settle forever all property rights grow¬ 
ing out of their marriage relationship. The agreement pro¬ 
vided that neither would endeavor to compel restoration 
of conjugal rights. It provided that during Landa’s life, 
but only so long as Astin remain unmarried, he would 
pay to her the sum of $150 per month, payments to begin 
on the date of execution of the agreement and to be made 
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thereafter on the first day of each month. The agreement 
further provided that each party released all rights then 
existing or which might thereafter exist, by reason of 
their marriage, in any property then owned or thereafter 
acquired by the other party. Each party waived all rights 
to share in any property to which the other party might 
become entitled under the laws of the District of Colum¬ 
bia, all rights of dower or curtesy, and any right to any 
distributive share of any property of the other party or 
any right of election to take against any last will and 
testament of the other party. The agreement was to con¬ 
tinue in full force and effect and to be binding whether 
the marriage continued or was dissolved. (Joint App. 
26A). 

The “Note Agreement”, which is set out in full in the 
Joint Appendix 19A, stated that Landa was indebted to 
Astin “in the sum of $30,000, which indebtedness was in¬ 
curred after their marriage and while they were living 
together as husband and wife * * The instrument 
stated that they had separated and contemplated termina¬ 
tion of their marital relationship: that in the event the 
marriage was dissolved, Landa desired to provide for 
Astin’s security by giving evidence of that indebtedness; 
and that both parties desired Alvord & Alvord to act as 
custodian of the evidence of indebtedness and to assist 
in execution of the covenants. The instrument provided 
that in the event a final decree of divorce were issued to 
Astin, Landa agreed to execute and deliver to Alvord & 
Alvord his promissory note to Astin’s order in the sum 
of $30,000, the note to contain the terms and conditions set 
forth in the promissory note attached to the agreement. 
The note was to bear the same date as the date of the 
final decree of divorce, and the first monthly payment of 
principal and interest was to be due and payable on the 
15th day of the first month following the date of execution. 
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Delivery of the note was to be made by Landa to Alvord 
& Alvord within ten days after the final decree of divorce. 
Alvord & Alvord were to accept delivery on Astin’s behalf 
and to hold the note for the protection of the interest of 
both parties until it was paid in full. The instrument 
further provided that in the event of Astin’s death before 
the principal and interest should have been paid in full, 
Alvord & Alvord should cancel the note and deliver it to 
Landa. Tn the event of Astin’s remarriage, Landa agreed 
that he would pay to her, upon 30 days’ written notice 
from her or from Alvord & Alvord, the sum of $5,000 in 
cash, which should be in addition to all other payments 
otherwise provided for under that or any other agreement 
between the parties. (Joint App. 27A). 

The following was the unsigned “Promissory Note” at¬ 
tached to the above agreement: 

PROMISSORY NOTE 

$30,000 Washington, D. C.1942 

FOR VALUE RECEIVED, I, ALFONS B. LAN¬ 
DA, promise to pav to the order of MARJORIE 
MONDELL LANDA the sum of THIRTY THOU¬ 
SAND DOLLARS ($30,000) with interest at the rate 
of 6% per annum on said principal sum, or so much 
thereof as may from time to time remain unpaid. 

Principal and interest payable at the Hamilton Na¬ 
tional Bank, 14th and G Streets, N. W., Washington, 
D. C., in monthly installments of TWO HUNDRED 
DOLLARS ($200.00) each, commencing on the fif¬ 
teenth day of. 1942, and continuing 

on the fifteenth day of each month thereafter until 
paid; each installment, when so paid, to be applied 
first to the payment of interest accrued on the unpaid 
principal sum, and the residue thereof to be credited 
to said principal sum. 

And it is agreed that if default.be made m the pay¬ 
ment of anv one of the aforesaid installments of prin¬ 
cipal or interest when and as the same shall become 
due and payable, then and in that event, the unpaid 
balance of the principal sum shall, at the option of 




the holder hereof, at once become due and payable, 
anything hereinabove contained to the contrary not¬ 
withstanding. 

This note is non-negotiable, and shall be void in 
the event of the death of the payee, the said MAR¬ 
JORIE MONDELL LAND A, before payment in full 
of principal and interest has been made. 

Alfons B. Landa 

At the time the Agreements were executed, namely, De¬ 
cember 1, 1941, Landa was forty-four years of age, and 
had a life expectancy of 25.27 years. (Joint App. 25A). 
If the payments provided in the “Note Agreement” of 
$200 per month were regularly paid when due the note 
would be paid in full in twenty-three years and two 
months. (See Appendix A attached to Landa’s brief in 
No. 11,540) 

A letter dated December S, 1941, was sent by Landa to 
Astin. Its purpose was to prevent a reduction in pay¬ 
ments to Astin during the period after execution of the 
above agreements and prior to the grant of a divorce de¬ 
cree. The letter concluded by requesting Astin to indicate 
her acceptance if the proposal Avas agreeable to her. Her 
name was written in under the legend “Accepted.” The 
following is the substance of the letter (Joint App. 23A, 
29A): 

Dear Marjorie: 

In order to remove an ambiguity in the Note Agree¬ 
ment and in order to avoid an unintended result, I 
propose to begin the payments upon the Note as of 
December 15, 1941, to be applied in the same manner 
as if the Note were dated December 15, 1941. These 
payments, however, will cease after the payment due 
April 15, 1942 if the final decree of divorce has not 
been issued and if I am convinced that you do not 
intend faithfully to prosecute the proceedings for a 
final decree of divorce. 


8 


On April IS, 1942, a final decree of absolute divorce 
was granted to Astin, as plaintiff, from Landa, as de¬ 
fendant, by the circuit court of the Fifteenth Judicial 
Circuit of Florida in Palm Beach County. The decree 
confirmed and approved a special master’s report of testi¬ 
mony and findings. That report had found that the Court 
had jurisdiction of the subject matter and parties; that 
the plaintiff had been a resident of Florida for more 
than 90 days; that defendant had filed an answer and 
was represented by counsel; that no children had been 
born of the marriage; that the plaintiff and defendant 
had made a property settlement and the plaintiff was not 
requesting suit money or alimony; and that the defendant 
had been guilty of desertion for one year. The report 
recommended that a divorce decree be granted. (Joint 
App. 29A, 30A) 

On an undisclosed date Landa executed the instrument 
entitled “Promissory Note” which had been attached to 
the “Note Agreement.” (Joint App. 30A) 

During each of the years 1942, 1943, and 1944 Landa 
made payments to Astin as provided in the “Separation 
Agreement”, and in the “Note Agreement.” (Joint App. 
30 A) 

In his 1942 tax return Landa deducted the sum of $2,- 
973.33 as alimony and in his returns for 1943 and 1944 
deducted the amount of $4,200.00 in each year as alimony. 
The Commissioner of Internal Revenue in his deficiency 
notice to Landa determined that the amounts of $573.33, 
$600.00 and $696.24 were not deductible for the years 
1942, 1943 and 1944, respectively, on the ground that they 
represented payments of principal on the Note. Astin in 
her income tax return for 1943 reported alimony of 
$1800.00 and interest of $1S00.00. The Commissioner, in 
his notice of deficiency to Astin, determined that she had 


received alimony in that year of $4,200.00 and that her 
income had, therefore, been understated by $600.00 (Joint 
App. 30A). The Commissioner, in order to protect the 
revenue, asserted deficiencies against both parties. These 
were obviously inconsistent positions; and only one of the 
petitioners can be liable for a tax. 

At the trial before the Tax Court neither the Commis¬ 
sioner nor Astin adduced any evidence whatever. The 
sole witness was Landa who testified that Astin had never 
made any loans to him, and that the only consideration for 
the execution of the Note Agreement was to provide main¬ 
tenance and support for Astin in such a way that the 
payments would not cease in the event of Landa’s death 
(Joint App. 12A-16A). 

The Tax Court found as a fact (Joint App. 30A) that— 

“The amounts in controversy of $573.33, $600, and 
$696.24 paid by Landa to Astin under the ‘Note 
Agreement’ during the years 1942, 1943, and 1944,. 
respectively, constituted repayments of the principal 
of an indebtedness.” 

In the Memorandum Opinion on remand the Tax Court 
said (Joint App. 57A): 

“* * * we now * * * find that the written instruments 
were what they purported to be, and that the monthly 
payments in dispute were installments of principal of 
an indebtedness from petitioner Landa to petitioner 
Astin incurred after their marriage and while they 
were living as husband and wife.” 

In effect, the Tax Court held that the payments under the 
“Note Agreement” were not such payments as were de¬ 
ductible to Landa under Section 23(u) of the Internal 
Revenue Code, nor were they taxable to Astin under Sec¬ 
tion 22(k) of the Code. 
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STATUTES INVOLVED 

The statutes involved herein are Sections 22(k) and 
23(u) of the Internal Revenue Code, which are as fol¬ 
lows: 

“SEC. 22. GROSS INCOME. 

* * * * 

“(k) Alimony, Etc., Income.—In the case of a 
wife who is divorced or legally separated from her 
husband under a decree of divorce or of separate 
maintenance, periodic payments (whether or not 
made at regular intervals) received subsequent to such 
decree in discharge of, or attributable to property 
transferred (in trust or otherwise) in discharge of, 
a legal obligation which, because of the marital or 
family relationship, is imposed upon or incurred by 
such husband under such decree or under a written 
instrument incident to such divorce or separation 
shall be includible in the gross income of such wife, 
and such amounts received as are attributable to 
property so transferred shall not be includible in the 
gross income of such husband. This subsection shall 
not apply to that part of any such periodic payment 
which the terms of the decree or written instrument 
fix, in terms of an amount of money or a portion of 
the payment, as a sum which is payable for the 
support of minor children of such husband. In case 
any such periodic payment is less than the amount 
specified in the decree or written instrument, for the 
purpose of applying the preceding sentence, such pay¬ 
ment, to the extent of such sum payable for such sup¬ 
port, shall be considered a payment for such support. 
Installment payments discharging a part of an obliga¬ 
tion the principal sum of which is, in terms of money 
or property, specified in the decree or instrument 
shall not be considered periodic payments for the 
purposes of this subsection; except that an installment 
pavment shall be considered a periodic payment for 
the purposes of this subsection if such principal sum, 
bv the terms of the decree or instrument, may be or is 
to be paid within a period ending more than 10 years 
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from the date of such decree or instrument, but only 
to the extent that such installment payment for the 
taxable year of the wife (or if more than one such 
installment payment for such taxable year is received 
during such taxable year, the aggregate of such in¬ 
stallment payments) does not exceed 10 per centum 
of such principal sum. For the purposes of the pre¬ 
ceding sentence, the portion of a payment of the 
principal sum which is allocable to a period after 
the taxable year of the wife in which it is received 
shall be considered an installment payment for the 
taxable year in which it is received. (In cases where 
such periodic payments are attributable to property 
of an estate or property held in trust, see section 171 

(b).)” 

“SEC. 23. DEDUCTIONS FROM GROSS INCOME. 

“In computing net income there shall be allowed as 
deductions: 

• # • * 

“(u) Alimony, Etc., Payments.—In the case of a 
husband described in section 22(k), amounts includ¬ 
ible under section 22(k) in the gross income of his 
wife, payment of which is made within the husband’s 
taxable year. If the amount of any such payment is, 
under section 22(k) or section 171, stated to be not 
includible in such husband’s gross income, no deduc¬ 
tion shall be allowed with respect to such payment 
under this subsection. 

• * * * 

STATEMENT OF POINTS 

I. The Tax Court Erred in Failing Properly to Carry 

Out the Mandate of This Court. 

A. Introductory—Payments on Notes Based upon 
the Marital Obligation are “Alimony” Payments. 

B. The Tax Court Erred in Determining that the 
Oral Testimony is in Conflict with the Recital of 
Consideration in the Note Agreement. 
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C. A Proper Application of the Mandate of this Court 
Leaves No Evidence Whatever in Support of the 
Trial Court's Position. 

(1) A recital of consideration is only prima facie 
evidence and yields to testimony as to the 
true consideration. 

(2) Where a written instrument does not express 
the actual intention of the parties, parol testi¬ 
mony as to the actual intention is controlling. 

(3) Addendum—The surrounding circumstances 
strengthen the oral testimony. 

D. Determinations, Unsupported by Evidence, or in 
Disregard of Competent Evidence, Constitute 
Error. 

SUMMARY OF ARGUMENT 

In one of several separation agreements between Landa 
and Astin, Landa agreed to execute a note for $30,000.00 
payable in monthly installments of $200.00 to be divided 
into principal and interest. These payments were such 
as to approach the period of the life expectancy of Landa. 
A divorce was obtained and the note was executed. Among 
the recitals in the agreement was the recital that Landa 
was indebted to Astin in the sum of $30,000.00. Landa 
testified that his only indebtedness to Astin at the time 
of the agreement was by sole virtue of his marital obliga¬ 
tions. This evidence was uncontradicted; and Astin did 
not testify at the trial. 

In its original opinion the Tax Court completely re¬ 
jected Landa’s testimony with the suggestion that pos¬ 
sibly it was not properly admitted; and based its conclu¬ 
sion that the note was evidence of a prior loan solely 
upon the recital in the agreement to execute the note that 
Landa was indebted to Astin in that amount. This Court, 
on review, held that the Tax Court had in effect treated 
the oral testimony as though it were inadmissible and re- 
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manded the case to the Tax Court to assess the probative 
weight of such testimony. The Tax Court on remand dis¬ 
claimed any rejection of the oral testimony in the first 
instance and stated that in its previous decision it was 
merely “more readily willing to accept” the recital in the 
written instrument than the testimony of Landa “as evi¬ 
dence of the true situation”. 

In its second decision the Tax Court, while giving lip 
service to the opinion and mandate of this Court, failed to 
follow well recognized principles of law in considering the 
testimony before it. This Court by its mandate directed 
the lower tribunal to assess the probative weight of Lan- 
da’s testimony; but in such assessment the trial court com¬ 
pletely failed to apply and give recognition to established 
principles of law. 

There is involved here no technical tax question. It 
is a straight question of fact. Were the payments in 
discharge of a legal obligation growing out of the mari¬ 
tal relationship? In answering that question of fact the 
Tax Court stubbornly refuses, even under the mandate 
of this Court, to apply fundamental rules of evidence and 
of general law—some of these rules are almost as es¬ 
sential to a fair trial as many of the constitutional safe¬ 
guards to justice. 

1. The recital of consideration in a written instru¬ 
ment is, at most, prima facie evidence. 

2. Uncontradicted oral testimony as to true con¬ 
sideration, if in conflict with the written recital, 
must be accepted as the controlling evidence. 

3. When the intent of a written instrument is not 
clear, oral evidence as to intent is admissible and 
controlling. 

4. The word “ indebted ’ 1 has no fixed legal meaning, 
and may impart any obligation legal or moral. 



14 


The Tax Court erred in ignoring the last above stated 
rule of general law and concluded that “indebted” im¬ 
ports a loan. Even, however, if this does not constitute 
error, there can be no question that error lies in failure 
to apply the three related and fundamental rules of evi¬ 
dence stated above. 

It is submitted that, if these fundamental rules are ap¬ 
plied, there is no longer any question of “weight of the 
evidence”. This Court has directed, in effect, that the 
trial court give full consideration to Lauda’s oral testi- 
monv. That testimony controls over the recital in the 
written instrument as to consideration and intent. Aside 
from the instrument recital of indebtedness, there is no 
scintilla of evidence contrary to Landa’s position and 
testimony. That being so the factual issue could onlv be 
decided on the following evidence and considerations: 

1. Landa’s uncontradicted testimony was that the 
sole consideration was the marital obligation; that 
his former wife had never loaned or advanced to 
him any monies; and that the purpose of the note 
was to provide her with monthly payments which, 
when added to other payments, would approxi¬ 
mate her allowance during their period of separa¬ 
tion. 

2. By the terms of the written agreements the note 
was to remain in the hands of a third party, and 
liability thereon was to cease on the death of 
Landa’s former wife. 

3. The former wife failed to testify at the trial, to 
which she was a party with adverse interest, giv¬ 
ing rise to the legal presumption that, had she 
done so, her testimony would have corroborated 
Landa’s. 

By fundamental legal rules this was all of the evidence 
and presumptive considerations before the trial court on 
the mandate. There was no evidence, other than a thor¬ 
oughly rebutted possible prima facie presumption, to sup¬ 
port the lower Court’s findings. The decision of the Tax 
Court should be reversed. 
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ARGUMENT 

I. The Tax Court Erred in Failing Properly to Carry 
Out the Mandate of This Court. 

A. INTRODUCTORY—PAYMENTS ON NOTES 
BASED UPON THE MARITAL OBLIGATION 
ARE “ALIMONY” PAYMENTS. 

As this Court said in its prior opinion (Joint App. 
44A): 

“Relying solely upon the written agreements, the 
Tax Court held the payments were not intended as 
a substitute for alimony but were payments of prin¬ 
cipal and interest on an indebtedness not arising out 
of the marital relationship.” 

In making its determination after trial, the Tax Court 
had disregarded the clear testimony of Landa that the 
sole consideration for the execution of the Note Agree¬ 
ment was his obligation to maintain and support his then 
wife, now Mrs. Astin. 

Before considering the question of the errors commit¬ 
ted by the Tax Court in its decision herein, it mav be 
well to revert first to a discussion of the ultimate issue 
in the case, namely, whether the payments made by Landa 
to Astin under the “Note Agreement’’ were “payments 
in discharge of a legal obligation which, because of the 
marital or family relationship, is imposed upon or in¬ 
curred by such husband * # * under a written instrument 
incident to such divorce” and thus deductible by the hus¬ 
band under Section 23(u) and taxable to the wife under 
Section 22 (k) of the Internal Revenue Code. It is well 
settled law that the fact that the payments were made on 
a promissory note does not in any way militate against 
their being deductible as so-called “alimony”. In the 
case of Longyear v. Helvering, 64 App. D. C. 233, 77 F. 
(2d) 116, the taxpayer entered into an agreement with 
his wife in contemplation of a divorce. Certain payments 
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under said agreement were in default and thereafter he 
executed to his wife a promissory note in the amount of 
$150,000.00 with interest at six percent. Various pay¬ 
ments of interest and principal were made and the tax¬ 
payer sought to deduct the interest as such. (This case 
arose prior to the amendment of the Internal Revenue 
Code permitting a deduction for alimony payments.) 
The Commissioner contended that the payments consti¬ 
tuted alimony and that hence the taxpayer was not en¬ 
titled to deduct the portion of the payments representing 
interest. In upholding the Commissioner’s contention this 
Court said: 

“The claim made by petitioner for a deduction of 
such part of the payments made to Mrs. Longyear 
as paid interest upon the note held by her cannot be 
sustained. The note represented alimony secured to 
her by agreement between herself and her former 
husband. The obligation did not lose the character 
of alimony when incorporated in the note. Gilman v. 
Commissioner (C. C. A.) 53 F. (2d) 47, 50, 80 A. L. 
R. 209. It is well established that money paid by a 
husband to his wife for alimony, or for the interest 
upon an obligation executed for such a consideration, 
does not come within the exemption of interest pro¬ 
vided for by section 214 (a) of the Revenue Act of 
1926 (44 Stat. 9, 26 (26 USCA § 955 (a)).” 

\nother case before this Court, Buchanan v. U. S., 82 
App. D. C. 374, 164 F. (2d) 710, involved income taxes 
for the years 1940 and 1941, prior to the time when ali¬ 
mony payments were deductible by the husband and tax¬ 
able to the wife. In connection with a separation agree¬ 
ment the husband executed interest-bearing notes payable 
to the wife. The agreement recited that the notes (to¬ 
gether with certain cash payments) were “accepted in 
full of all claims on her part, of every kind and char¬ 
acter, whether for support and maintenance or other¬ 
wise, against the husband.” The Commissioner held that 
interest payments on such notes were taxable to the wife 
for the reason that they constituted interest as such and 
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not alimony. The District Court upheld the Govern¬ 
ment’s contention. This Court reversed the District 
Court, relying on Longyear v. Helvering, supra. In the 
course of its opinion the Court said: 

“Periodical payments derive their nature from the 
primary contract upon which they are based; e. g., 
dividends arise from a stock contract, rent from the 
use of real or personal property, etc. Interest, for 
income tax purposes, is only interest upon indebted¬ 
ness, and not all obligations are indebtedness. The 
agreement in the present case was a specification of 
method for the performance of the husband’s obli¬ 
gation of support. The periodical payments denomi¬ 
nated interest were just as much a part of that speci¬ 
fication as was the provision for a principal sum. 
The whole obligation was one for alimony. It can¬ 
not be held that although the principal sum was ali¬ 
mony, the periodical payments were interest on 
simple indebtedness. There being no simple indebt¬ 
edness, there is no interest as such in the income tax 
sense. 

* # # # 

“Our attention is called to the language of the 
agreement between the husband and wife. The wife 
accepted the cash and notes in full of all claims on 
her part and as a full and complete release of all 
her claims on the husband, except for the notes and 
their security. We cannot give that language con¬ 
trolling effect upon the question before us. The same 
or similar language might be found in an agreement 
providing for simple permanent alimony payments.” 
(Italics ours) 

If, in the instant case, the promissory note in question 
represented an alimony or support obligation, then un¬ 
questionably payments thereunder would be deductible by 
the husband under Section 23(u) of the Code. 

Under the Longyear and Buchanan cases, the payments 
in question herein were deductible by Landa if they were 
“alimony” payments, or if they were, in the words of 
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the statute, “payments in discharge of a legal obligation 
which, because of the marital or family relationship, is 
imposed upon or incurred by such husband • # * under 
a written instrument incident to such divorce.*’ 

The question is, therefore, Why were the payments 
made? Or in other words, What was the consideration 
for the payments under the Note Agreement? 

The Tax Court in its original decision found that the 
consideration for the payments under the Note Agree¬ 
ment was the “indebtedness” recited in the agreement it¬ 
self; and inferred that this recital imported a prior loan 
from wife to husband. It completely ignored not only 
the testimony of Landa to the contrary but other evi¬ 
dentiary facts and inferences tending to support Landa’s 
testimony. This Court reversed the Tax Court’s decision 
and remanded the case to the trial tribunal to assess the 
probative weight of the rejected testimony of Landa. The 
Tax Court, although purporting to “weigh” Landa’s 
testimony, has failed to give effect to well established 
principles of law and by failing to apply such principles 
has likewise failed to carry out the mandate of this 
Court. Obviously this Court must have intended, when 
it directed the Tax Court to assess the probative weight 
of Landa’s testimony, that such assessment should be 
conducted in accordance with the rules of law and that 
well recognized legal precepts were not to be ignored. 

B. THE TAX COURT ERRED IN DETERMINING 
THAT THE ORAL TESTIMONY IS IN CONFLICT 
WITH THE RECITAL OF CONSIDERATION IN 
THE NOTE AGREEMENT. 

The Recitals of the Instruments 

The only consideration recited in the note itself is 
“For Value Received”. The Note Agreement recites that 
the promises therein contained are in consideration “of 
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the premises” and the “premises” are four “Whereas” 
clauses reciting: 

(1) That Landa was indebted to his wife in the sum 
of $30,000; 

(2) That Landa and his wife were then living sep¬ 
arate and apart and contemplated the termina¬ 
tion of their marital relationship; 

(3) That Landa desired, in the event the marriage 
was dissolved, to provide for the security of 
the wife by giving evidence of the said indebt¬ 
edness; and 

(4) That both Landa and his wife desired Alvord 
& Alvord to act as custodian of the evidence 
of indebtedness. 

The Uncontradicted Oral Testimony 

The only witness at the trial was Landa himself. Mrs. 
Astin did not testify. On direct examination Mr. Landa 
testified as follows: 

“Q Mr. Landa, what was the consideration for 
the execution of the note agreement? 

A To provide maintenance and support for Mrs. 
Landa.” (Joint App. 14A) 

“Q What was the consideration for the execution 
of the note agreement and the note indebtedness for 
which you were obligated, Mr. Landa? 

* * # * 

“THE WITNESS: It was an amount determined 
by Mr. Alvord and me. Mr. Alvord, I might say, 
represented Mrs. Landa. Mr. Alvord was a partner 
in Alvord and Alvord. It was an amount that we 
reached by negotiation that I would agree to pay her 
for her support and maintenance that would not 
cease with my death as alimony ordinarily does. She 
wanted a lump sum settlement, and we agreed on 
this amount. (Joint App. 15A) 

* * # • 
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“Q Was there any other consideration for the 
execution of this note agreement other than that 
which you have just described? 

“A The divorce. 

“Q Any other consideration? 

“A No.” (Joint App. 15A) 

On cross examination bv counsel for the Commissioner, 
Mr. Landa testified (Joint App. 15A): 

“Q Did she make loans to you of any money? 

“A No. So far as I know she never was in a 
position to make loans to me.” 

When Landa was cross examined by Mr. Daubin, coun¬ 
sel for Astin, he testified as follows: 

“By Mr. Daubin: 

* ♦ # • 

“I ask you now whether or not the obligation to 
pay $200 a month under Exhibit No. 5, your note 
agreement, is a legal obligation of yours to pay $200 
a month? A Both of them put together are a legal 
obligation because I believe that a man is under legal 
obligation to support his wife and maintain her and 
that was the obligation here. 

# * ♦ * 

“Q Are you taking the position before the Tax 
Court here that you are not legally obligated to 
make these payments? A These are maintenance 
payments, Mr. Daubin. That wasn’t a maintenance 
payment. I took it with reference to that one pay¬ 
ment of $5,000, but not with reference to the main¬ 
tenance payments, and I have continued to pay all 
of the payments under these agreements to this 
day.” (Joint App. 15A, 16A) 

The Written Instrument 

The Tax Court considered that Landa’s testimony con¬ 
flicted with the recital of the instrument as to considera¬ 
tion. In its original opinion (Joint App. 32A) the Tax 
Court said: 
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“In the light of the agreement itself and the circum¬ 
stances of its execution, we prefer to rely on the con¬ 
tents of a written document rather than to ascribe 
probative weight to oral testimony contradicting it.” 

The specific provision of the Note Agreement which 
the Tax Court believed was contradicted by the oral testi¬ 
mony was apparently the first “Whereas” clause (Joint 
App. 19A), which was as follows: 

“WHEREAS, ALFONS BEAUMONT LANDA is 
indebted to MARJORIE MONDELL LANDA in the 
sum of $30,000, which indebtedness was incurred 
after their marriage and while they were living to¬ 
gether as husband and wife, and” 

Legal Meaning of Indebtedness 

Further, the Tax Court apparently considered Ihe word 
“indebtedness” to be the equivalent of the acknowledg¬ 
ment of a loan or the obligation to repay a loan. This 
is apparent from the first sentence of the last paragraph 
of the original opinion which stated (Joint App. 32A): 

“There was, it is true, testimony on behalf of 
Landa designed to show that in the negotiations lead¬ 
ing to the execution of the note agreement its ulti¬ 
mate terms were conceived for purposes inconsistent 
with the repayment of a loan and as additional pro¬ 
tection to Astin in securing her support from Landa.” 

The words “indebtedness” or “debt” are, however, 
words having no fixed and definite meaning. The de¬ 
cisions indicate that it is perhaps one of the most elastic 
words in the law. The following extracts from opinions 
of various courts illustrate this. 

“The words ‘liabilities’ and ‘indebtedness’ would 
be deemed by Dean Goodrich as accordion words: 
they are capable of expanding and contracting in 
their connotations. They may mean present, current, 
future, fixed or contingent debts. Their meaning in 
each instance must be determined, not by looking in 
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the dictionaries, but by reading the context, review¬ 
ing the transaction, and taking note of the subse¬ 
quent conduct of the parties who use the equivocal 
words.” Erickson v. Grande Ronde Lumber Co., 
(Oregon) 92 P. 2d 170, 174. 

“The words ‘indebted’ and ‘indebtedness’ must be 
‘read in connection with the facts out of which their 
necessity arises, for although the term has been said 
to have a fixed and well understood meaning, it is a 
wide term of large meaning and it must be construed 
in everv case in accord with its context.’” In re 
Zielmski's Will, 84 N.Y.S. 2d 89, 92, 193 Misc. 826. 

“The words ‘debt’ and ‘indebtedness’ are not al¬ 
ways used in the same sense; that is, they do not 
always import a legal obligation on the part of one 
to pay another something due him. They often 
imply a mere moral or equitable obligation, as well 
as a strictlv legal one.” Scott v. Neeves, 77 Wis. 305, 
45 N. W. 421, 423. 

“In a broad sense a debt may signify any duty to 
respond to another in money, labor, or service. It 
may even mean a moral or honorary obligation, un¬ 
enforceable bv legal action.” Pierce v. United States, 
257 F. 514, 516. 

Very often the words “debt” or “indebtedness” are 
given one meaning by one court and under similar circum¬ 
stances a directly opposite meaning by another tribunal. 
For example, in Bushman v. Bushman, 157 Md. 166, 145 
A. 48S, 490, it was said: 

“Alimony does not constitute a ‘debt’ within the 
meaning of that term in the constitutional prohibition 
of imprisonment for debt.” 

On the other hand, in Purdon v. Blhm, 192 Mass. 387, 
78 N. E. 462, 463, the court held that the claim of a 
divorced wife under a decree for alimony in gross is a 
“debt” of the estate of her former husband, within Rev. 
Laws, c. 144, § 9, providing that the court may order 
the property of absentees to be applies to the discharge 
of such “debts” as may be proved against them. 
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The inclusion or non-inclusion of alimony within the 
term “debt” was recognized by the Circuit Court of 
Appeals for the Third Circuit in Electric Reduction Co . 
v. Lewellyn, 11 F. 2d 493, 494 as follow’s: 

“The w T ord ‘debt’ has no fixed legal meaning as 
does the word ‘contract/ Alimony is sometimes said 
to be a debt and sometimes not a debt. The word 
has several recognized meanings which vary greatly 
according to the subject matter and language used 
in connection with it.” 

It has been held that unliquidated tort claims are not 
embraced within the w'ords “debt” or “indebtedness”. 
Watkins v. Cotton, 180 Okla. 73, 67 P. 2d 947, 958; De¬ 
partment of Water v. Inyo Chemical Co. (Cal. App.) 100 
P. 2d 822, 826; Jones v. Fiesel, 204 Minn. 333, 283 N. W. 
535. On the other hand, such claims have also been held 
to be within the meaning of the words “debt” or “indebt¬ 
edness”. Liefer v. Murphy, 149 Misc. 455, 267 N.Y.S. 
701; Davis v. Cay tan, (Tex. Civ. App.) 214 S. W. 2d 801, 
804; Louisville & N. R. Co. v. Riddell, 112 Ky. 494, 66 
S. W. 34, 35. 

In Part-Par v. Pratt, 272 F. 471, 472 it w T as held that 
damages for breach of contract did not constitute indebt¬ 
edness, whereas in Slate v. Superior Court, 93 Wash. 98, 
159 P. 1193, 1194 it was held that the term “indebted¬ 
ness” embraced such damages. 

In holding, as it did, that an obligation of a husband 
to support his wife was inconsistent with the term “in¬ 
debtedness”, the Tax Court must necessarily have con¬ 
cluded that the term “indebtedness” could not embrace 
such an obligation of a husband. That such obligations 
are within the terms “debt” or “indebtedness” was held 
in Amadou v. Amadou, 359 Penn. 434, 59 A. 2d 135, 137 
and In re Fuller’s Estate, 151 Misc. 387, 271 X.Y.S. 635, 
6S7. In the former it was held that a divorced husband’s 
monthly payment obligation to his former wife created 
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by a property settlement was a debt within the Uniform 
Fraudulent Conveyancing Act. In the latter case it was 
held that such an obligation, created by a separation 
agreement, constituted a “claim’’ or a “debt” deductible 
from gross estate in computing estate tax. Similarly, an 
obligation imposed upon a husband by an ante-nuptial 
agreement has been held to be a “debt” within the moan¬ 
ing of a clause in a will directing the payment of a testa¬ 
tor’s. debts. Warner v. Warner, 18 Abb. N. C. (X. Y.) 
151. 

Landa testified unqualifiedly that the consideration for 

the execution of the Note Agreement was his obligation 

to maintain and support his wife. Such an obligation is 

well within the meaning of the word “indebtedness”. 

Consequently, there was nothing contradictory between 

the language of the Note Agreement itself and Landa’s 

testimony. The Tax Court was in error in considering 

that Landa’s testimony contradicted the terms of the 

Agreement. As has been shown, the Court below believed 

that the word “indebtedness” was svnonvmous with the 

» • 

obligation to repay a loan. The distinction between the 
two things was well stated by the Court in Ketch urn v. 
City of Buffalo. 21 Barb. (X. Y.) 294, 308, 309, as fol¬ 
lows : 

“A loan is something quite different from a debt. 
A loan contracted creates a debt, but there may be a 
debt created without contracting a loan. * * * a debt 
may be contracted without resorting to a loan; hence 
it may be that a corporation may have the power to 
contract a debt for property which it is authorized 
to purchase, and not have the power to borrow money 
or contract a loan.” 

The consideration recited in the Xote Agreement, 
namely, an “indebtedness” is entirely consistent with 
Landa’s testimony that the consideration for the Xote 
was his obligation to-maintain and support his wife. 
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This Court in the first appeal apparently left open the 
question as to whether Landa’s testimony conflicted with 
the recitals of the agreement, since it said (Joint App. 
45A): “the oral testimony may be in conflict with other 
evidence”. (Italics supplied) By using the word “may” 
the Court undoubtedly intended to leave to the Tax Court 
the question as to whether or not the oral testimony con¬ 
flicted with the recitals of the agreement. It is clear 
from the foregoing that the word “indebtedness” being 
susceptible of numerous meanings, there was no incon¬ 
sistency between the recital of “indebtedness’’ and 
Landa’s testimony that the consideration for the note 
was an obligation arising out of the marital relationship. 

C. A PROPER APPLICATION OF THE MANDATE 
OF THIS COURT LEAVES NO EVIDENCE WHAT¬ 
EVER IN SUPPORT OF THE TRIAL COURT’S 
POSITION. 

Introductory—This Position Inevitably Results From 
a Recital of the Settled Rules of Evidence. 

The mandate from this Court requires the reconsidera¬ 
tion of the evidence and directs that the trial court give 
consideration to the oral testimony of Landa. It is sub¬ 
mitted that if this mandate had been followed, and in the 
course thereof the trial court had given effect to the 
fundamental and established rules of evidence, there 
would have remained no longer a scintilla of evidence to 
support its prior determination. 

It is thoroughly established in American jurisprudence 
that recitals as to consideration and as to intent in a 
written instrument are only prima facie or presumptive 
evidence. When the presumptions are overcome or con¬ 
tradicted by other competent evidence the recitals as to 
consideration or intent cease to possess any evidentiary 
value or effect. The sole support for the trial court’s 
determination, both originally and on remand, was the 
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recital of consideration in a written instrument. Any 
presumption arising therefrom was superseded by 
Landa’s uncontradicted testimony on consideration and 
intent. By operation of the settled rules of evidence 
there remained no evidence to support the trial court’s 
determination. For these reasons, once this Court had 
directed the Tax Court to give consideration to Landa’s 
testimony, there remained no evidence to support the de¬ 
termination of the lower court; and thence the decision 
of the Tax Court herein is a violation of the mandate. 

(1) A Recital of Consideration Is Only Prima 
Facie Evidence and Yields to Testimony as to 
True Consideration. 

The only consideration set forth in the Note Agree¬ 
ment is a recital that Landa was indebted to Astin in the 
sum of $30,000. There is no testimony or other evidence 
in the case to support the conclusion that such indebted¬ 
ness was a loan from wife to husband. In fact, all other 
evidence is to the contrary. The sole basis for the de¬ 
termination of the trial court was the recital in a 
written instrument that Landa was “indebted”. Ob¬ 
viously, that was a statement as to consideration. 

It is well established, however, that a recital of con¬ 
sideration in an instrument is only presumptive or prima 
facie evidence of the true consideration and like other 
presumptions the recital gives way to contrary testimony 
and the latter is controlling. 

In Jones y Commentaries on Evidence (2nd Ed.) Vol. 4, 
p. 2864 it is stated: 

“The consideration expressed is only presumptive 
evidence that it is the real consideration, and that 
presumption may be overcome by extrinsic evidence 
showing another or greater consideration. The 
reason for relaxing the general rule in this particu¬ 
lar is stated to be that a change in or contradiction 
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of the expressed consideration touches not the cove¬ 
nants of grantor and grantee in the deed, and neither 
limits nor enlarges the grant.” 

This rule was applied by the Supreme Court in Mills 
v. Dow, 133 U. S. 423, which was a suit involving a 
written assignment of a contract to construct a railroad. 
The instrument recited a consideration of $15,000 in these 
words: 

“which said sum of fifteen thousand dollars the said 
Dow and Pratt have this day advanced and paid to 
said Mills for said contract.” 

The trial court excluded testimony to show that only 
$10,000 of the $15,000 had been paid. The Supreme 
Court said: 

“It is contended by the defendant that the instru¬ 
ment contains an admission of the receipt of the 
entire $15,000; and the question on this branch of 
the case is whether the plaintiff is precluded from 
showing the true state of facts. It is well settled in 
Massachusetts, that a recital in a deed, acknowledging 
payment of the consideration stated, is only prima 
facie proof, and is subject to be controlled or re¬ 
butted by other evidence. Paige v. Sherman, 6 Gray 
511, 513; Wilkinson v. Scott, 17 Mass. 249; Carr v. 
Dooley, 119 Mass. 294, 296.” 

The Supremo Court of Alabama in Boyd v. Dent, 216 
Ala. 171, 113 So. 11, had before it the question as to 
whether the terms of an agreement to sell land provided 
for usurious interest. With reference to the instrument 
the Court said: 

“The recital in the deed as to the amount of the 
consideration is not conclusive, but at most prima 
facie evidence, of the amount agreed to be paid. 
Jones on Evidence, § 469, and the recital in the 
contract as to the consideration paid and to be paid, 
as between the parties to the contract, was likewise 
prima facie evidence of the amount of the consider¬ 
ation.” 
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In Hazel v. Lindell, 10 Mo. 4S3, the Court said: 

“But the weight of authority in the American 
courts is in favor of treating the recital as only 
prima facie evidence of the payment of the purchase- 
money in an action of assumpsit by the grantor to 
recover the price which is yet unpaid.’’ 

To the same effect are Kott v. Hilton, 45 Cal. App. 
(2d) 548, 114 P. (2d) 666; Y. M. C. A . v. Coward, 213 la. 
408, 239 N. W. 41; Maddy v. National Life In.s. Co., 156 
Minn. 375, 194 N. W. 880; and Orheck v. Alfei, (Tex. Civ. 
App.) 276 S. W. 947. 

The recital in the Note Agreement that the considera¬ 
tion for the execution of the note was the fact that 
Landa was indebted to his wife in the sum of $30,000 was 
only “prima facie” or “presumptive” evidence of the ex¬ 
istence of such a monetary indebtedness. As to evidence 
of this kind Jones’ Commentaries on Evidence (2nd Ed.) 
Vol. 1, page 32, says: 

“ ‘Prima facie’ evidence is to be contrasted with 
conclusive evidence. It means that which, standing 
alone, unexplained or uncontradicted, is sufficient to 
maintain the proposition affirmed. It is. such as, in 
judgment of law, is sufficient to establish the fact; 
and, if not rebutted, remains sufficient for that pur¬ 
pose. ‘Prima facie’ evidence is that which, being 
consistent with the truth of the hypothesis, raises 
such a degree of probability in its favor that it must 
prevail if credited by the jury, unless it is rebutted 
or the contrary proved. It is an inference or pre¬ 
sumption of law, affirming or negativing a fact, in the 
absence of proof, or until proof can be obtained or 
produced to overcome the inference; and it is said to 
be the weakest of all evidence upon which legal 
action can be sustained, ceasing to be sufficient when 
rebutted or impaired by contrary and better proof. 
It is evidence, however, which, standing alone and 
unexplained, will maintain the proposition and war¬ 
rant the conclusion to support which it was intro¬ 
duced,” 
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This Court discussed this same kind of evidence and 
its effect in Harlem Taxicab Ass’n. v. Nemesh, 89 App. 
D. C. 123, 191 F. (2d) 459. There it was said: 

“An association’s name and insignia raise a pre¬ 
sumption that it owns or controls a cab on which they 
appear, but this is decisive only in the absence of 
contrary evidence. Callas v. Independent Taxi Own¬ 
ers Ass’n., Inc., 62 App. D. C. 212, 66 F. 2d 192; 
Simon v. City Cab Co., Inc., 64 App. D. C. 364, 78 
F. 2d 506; Marchetti v. Olyowski, 86 U. S. App. D. C. 
215, 181 F. 2d 285. When substantial evidence con¬ 
trary to a presumption is introduced, the underlying 
facts that originally raised the presumption may or 
may not retain some degree of probative force as 
evidence but they no longer have any artificial or 
technical force; in other words, ‘the presumption 
falls out of the case. It never had and cannot ac¬ 
quire the attribute of evidence in the claimant’s fa¬ 
vor. Its only office is to control the result where 
there is an entire lack of competent evidence.’ Del 
Vecchio v. Bowers, 296 IT. S. 280, 286, 56 S. Ct. 190, 
193, 80 L. Ed. 229.” 

The recital in the instrument, if it stood alone, unex¬ 
plained, or uncontradicted, might be sufficient to establish 
that the consideration was something other than the 
marital obligation; but in view of Landa’s testimony “the 
presumption falls out of the case”, and the fact is con¬ 
trolled by the oral testimony. 

(2) Where A Written Instrument Does Not Ex'- 
press the Actual Intention of the Parties, 
Parol Testimony As to the Actual Intention 
Is Controlling. 

Akin to the ruling that a recital of consideration is 
only prima facie or presumptive evidence which must 
yield to testimony at variance with the recital is the rule 
that where a written instrument does not express the 
actual intention of the parties, parol testimony as to such 
intention is controlling. 
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In Cabrera v. American Colonial Bank, 214 U. S. 224, 
230, the Supreme Court said: 

“The face of an instrument is not always conclusive 
of its purpose. In equity, extrinsic evidence is ad¬ 
mitted to show that a conveyance absolute on its face 
was intended as security. The rule regards the cir¬ 
cumstance of the parties and executes their real in¬ 
tention, and prevents either of the parties to the in¬ 
strument committing a fraud on the other by claim¬ 
ing it as an absolute conveyance, notwithstanding it 
w’as given and accepted as security. In other words, 
the real transaction is permitted to be proved.’’ 

The same rule was expressed by this Court in the re¬ 
cent decision of Murray v. Gadsden, — App. D. C. —, 
197 F. 2d 194, decided May 22, 1952. There a decedent 
had executed an instrument declaring that her savings 
accounts were joint accounts of herself and her sister. 
The District Court refused to permit the introduction of 
evidence showing that the decedent’s intention had been 
merely to bequeath the accounts to the sister in the event 
of the decedent’s prior death. This Court set aside the 
judgment of the District Court and remanded the case 
for the entry of a judgment awarding the accounts to the 
administrator. In the course of its opinion (197 F. 2d 
202) this Court said: 

“We conclude that, w’hen it is alleged a written 
instrument does not express the actual intention of 
its signers, the court may receive parol evidence as 
to what their real purpose was; and that, should a 
variance be found between the true agreement and 
its written expression, the court may reform the 
writing to cause it to express the actual intention of 
the parties.” 

It is reiterated that actually there was no conflict be¬ 
tween the writing and the oral testimony. Even, how¬ 
ever, if we assume that there was such a conflict, it is 
submitted that, by elemental law*, the written recitals 
yield to and are superseded and controlled by the un- 
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contradicted oral testimony. This is true both as to re¬ 
citals on consideration and intent. The concept can be 
expressed no more clearly and concisely than it was ex¬ 
pressed in Harlem Taxicab Ass'n. v. Nemesh, supra, 
where, in referring to presumptive written recitals, you 
quoted the following language from a decision of the 
Supreme Court: 

“Its only office is to control the result where there 
is an entire lack of competent evidence.” 

(3) Addendum — The Surrounding Circumstances 

Strengthen the Oral Testimony. 

% 

The Tax Court in purporting to weigh Landa’s testi¬ 
mony utterly failed to consider various circumstances 
which give strong support to Landa’s testimony and 
demonstrate that such testimony must control in this 
case. 

Mrs. Astin’s Failure to Testify Creates an Inference 
that Her Testimony Would Have Supported Landa. 

At the trial of this case Mrs. Astin, the former Mrs. 
Landa, did not testify. She was called as a witness 
neither bv the Government nor bv her own counsel. After 

w a 

the case was remanded to the Tax Court, Landa filed a 
motion (Joint App. 45A) to reopen the case to afford 
the parties, an opportunity to put Mrs. Astin on the 
stand. The Government supported this motion, but, as 
will be seen from the following extracts from the hear¬ 
ing on the motion, Mrs. Astin opposed it and objected to 
any reopening of the case. 

MR. CUSHWA: . . . Now, one of the points that 
we argue ... is that the failure of Mrs. Astin to 
testify creates a strong inference that her testimony 
would not have supported her position. (Joint App. 
48A). . . . Your Honor may feel that his (Mr. Dau- 
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bin’s) failure to produce Mrs. Astin on the witness 
stand was excusable because he was going on the 
theory that the instruments could not be explained in 
any way. ... We believe that in order that all of 
the facts, all of the available evidence to explain this 
question and these instruments should be before your 
Honor, that each party should be given the opportu¬ 
nity at this time to present any evidence that he or 
she may have. (Joint App. 49A) 

# • * • 

The Court (to Government counsel): Are you 
proposing to subpoena Mrs. Astin? 

Mr. Crampton: If your Honor would grant a re¬ 
hearing the Government would think seriously about 
doing that. 

# # ft ft 


The Court: ... I cannot reopen this case without 
reopening it as far as Mrs. Astin’s case also is con¬ 
cerned, and to that she objects. (Joint App. 51 A) 

* • • * 

The Court: But Mrs. Astin is the only one who 
doesn’t want it to be reopened ... it is the other 
two parties that want to have the case reopened and 
Mrs. Astin says that she doesn’t. (Joint App. 52A) 

Mrs. Astin’s failure to testify justifies an inference that 
her testimony would have been damaging to her and cor¬ 
respondingly favorable to Landa. In fact, the only in¬ 
ference that can be drawn from the failure to call her 
as a witness is that her testimony would have been that 
the payments under the Note Agreement were in fact 
support payments. From the standpoint of her own 
case that such an inference would be justified is shown 
by the cases of Lower)stem v. Reikes, 60 F. 2d 933, 936, 
and F. S. v. Fields, 102 F. 2d 535, 537. In the latter case 
it was said: 

“The rule is that: ‘The non-appearance of a liti¬ 
gant at the trial or his failure to testify as to facts 
material in his case and as to which he has especially 
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full knowledge creates an inference that he refrained 
from appearing or testifying because the truth, if 
made to appear, would not aid his contention.’ 22 
C. J. Section 57, p. 121.” 

The Texas Court of Civil Appeals in Pullman Palace 
Car Co . v. Nelson, 22 Tex. Civ. App. 225, 54 S. W. 624, 
stated: 

“When the proof tends to establish a fact and at 
the same time discloses that it is within the power 
and to the interest of the opposing party to disprove 
it, if false, the silence of the opposing party not only 
strengthens the probative force of the affirmative 
proof but of itself is clothed with a certain probative 
force.” 

That an inference unfavorable to the Government may 
be drawn from its failure to call Mrs. Astin to the stand 
is shown by such cases as Interstate Circuit v. U. S., 306 
U. S. 208, 226 and Alexander v. Blackman, 26 App. D. C. 
541, 550, 551 where this Court said: 

“And here it may well be said that the failure to 
call Mansfield, or to give any reason for not calling 
him, puts Alexander’s case in a very bad light. * * * 
Mansfield could have cleared up many of the weak 
points in Alexander’s case. He was not called. What 
is the logical conclusion from the failure to call such 
a witness, or to excuse his absence? The inference is 
not only unfavorable, but the presumption is that the 
testimony would be unfavorable.” 

The Internal Evidence of the Note Agreement 
Itself Supports Landa’s Testimony. 

The three agreements, namely, the “Agreement Pen¬ 
dente Lite”, the “Separation Agreement” and the “Note 
Agreement” were all executed simultaneously on Decem¬ 
ber 1, 1941. The recitations in each of the three instru¬ 
ments show* that all three were executed because of the 
separation of the parties and in contemplation of a di¬ 
vorce winch the wife intended to seek. 




The entire tenor of the Note Agreement and of the 
note itself is persuasive evidence of the fact that the par¬ 
ties were not providing for the repayment of a loan but 
were in fact setting up another means of providing for 
the maintenance and support of the wife. 

In addition to the fact that the Note Agreement was 
executed simultaneously with the Agreement Pendente Lite 
and the Separation Agreement and the recitation in the 
Note Agreement that the parties “contemplate the termi¬ 
nation of their marital relationship,” the following are, 
we believe, significant: 

First, the note was not to become effective except in 
the event that the wife procured a final decree of divorce. 

Second, the note was to bear the same date as the date 
of the Decree of Final Divorce. 

Third, the note was to be delivered to Alvord & Al- 
vord, the attorneys who represented the wife in the 
separation negotiations, within ten days of the decree of 
divorce. 

Fourth, in no event was the note to be delivered to 
the wife but it was to continue to be held by Alvord 
& Alvord. 

Fifth, the note was to be cancelled upon the death of 
the wife without regard to the payments that had been 
made thereon prior to her death. 

Sixth, the note w*as non-negotiable. 

Seventh, the Note Agreement provided that in the 
event of the remarriage of Mrs. Landa, Mr. Landa 
w r ould upon thirty days’ notice pay her $5,000.00 in 
cash, winch payment w^as to be in addition to all other 
payments otherwise provided under the Agreement. If 
the Note Agreement had in fact been merely a provision 
for the repayment of a loan the paragraph covering the 
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additional $5,000.00 payment would never have been in¬ 
cluded therein. 

Eighth, the note bore no due date and, with the com¬ 
paratively small yearly payments of principal, it would 
take virtually the husband’s entire lifetime for the note 
to be paid in full. According to the American Experi¬ 
ence Table of Mortality, the life expectancy of a person 
forty-four years of age, as was Landa at the time of the 
execution of the Note Agreement, is 25.27 years (See 41 
C. J. 216). The “Schedule of Direct Reduction Loan” 
which is attached as Appendix A to Landa’s brief in 
Nos. 11,540 and 11,541 shows that it would have taken 
twenty-three years and two months to pay the note in 
full. We request the Court to take judicial notice both 
of the Mortality Table and of the Loan Payment Sched¬ 
ule which is but a mathematical calculation. 

It is inconceivable that if Landa had actually borrowed 
money from his wife she would have accepted a note with 
all the limitations imposed by the Note Agreement of 
December 1, 1941. We submit that the sole consideration 
for the Agreement was the maintenance and support of 
the wife. 

Unless the Note Payments Were for Mrs. Astin’s Sup¬ 
port Her Monthly Support Payments Would Have 
Been Reduced in a Ridiculous Amount. 

Since Landa and Astin separated on December 1, 1937, 
they had been living apart for four years at the time the 
agreements were executed on December 1, 1941. As 
found by the Tax Court, Landa bad paid his wife for her 
support approximately $325.00 per month during this 
entire four-year period. Under the agreements executed 
on December 1, 1941 Landa would be paying his wife 
$350.00 a month. If the payments under the Note Agree¬ 
ment were in fact nothing more than the repayment of 
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a loan then the support payments would have been re¬ 
duced from $325.00 to $150.00. It is inconceivable that 
such a reduction -would have been contemplated by either 
of the spouses. 

D. DETERMINATIONS, UNSUPPORTED BY EVI¬ 
DENCE, OR IN DISREGARD OF COMPETENT 
EVIDENCE, CONSTITUTE ERROR. 

It is submitted that the foregoing discussion demon¬ 
strates that there was no evidence, after presumptions 
had been legally overcome, to support the determination 
of the Tax Court herein. All of the remaining evidence 
and inferences must lead to the contrary determination. 

With apologies for the demonstration of the obvious, 
a few cases are mentioned. 

In Franklin Lumber & Power Co. v. Commissioner, 50 
F. (2d) 1059, the Fourth Circuit said: 

“But where there is no evidence to sustain the 
finding of the Board (referring to the predecessor of 
the Tax Court) the Courts will set such finding 
aside.” 

In J. H. Robinson Truck Lines v. Commissioner, 183 
F. (2d) 739, the Tax Court had rejected all evidence for 
the petitioner, and “upon a record containing no evi¬ 
dence whatever supporting them, sustained the Commis¬ 
sioner’s determinations * * 

The Fifth Circuit said (P. 740): 

“Upon settled principles, it cannot do this, and in 
doing so, it erred. Crude Oil Corp. of America v. 
Com., 10 Cir., 161 F. 2d 809, and the many cases it 
cites; Foran v. Com., 5 Cir., 165 F. 2d 705; Grace 
Bros., Inc., v. Com., 9 Cir., 173 F. 2d 170 at page 
174; Howell Turpentine Co. v. Com., 5 Cir., 162 F. 
2d 319; Mayson Mfg. Co. v. Com., 6 Cir., 178 F. 2d 
115.” 
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It is the rule of this Court that “positive testimony, 
uncontradicted, and not inherently improbable” may not 
be disregarded. Stone v. Stone, 78 App. D. C. 5, 136 F. 
2d 761, 764; Walker v. Warner, 31 App. D. C. 76, 87; 
Brown v. Petersen, 25 App. D. C. 359, 363. 

To the same effect in other Circuits see Foran v. Com¬ 
missioner, 165 F. 2d. 705, 706; Herbert v. Riddell, 103 F. 
Supp. 369, 388. 

In the light of these cases it is submitted that, under 
the weight of clear legal authority, the doubt expressed 
by the trial court in its Memorandum Opinion as to the 
recollection of the witness as to whether or not his 
former wife had loaned him $30,000, when his sworn tes¬ 
timony that she had not done so stood unrebutted and 
unchallenged, falls. 


CONCLUSION 

It is submitted that the Tax Court has failed to apply 
properly the mandate of this Court. This Court has 
directed that the Tax Court redetermine the issues here¬ 
in; and that in doing so it give evidentiary consideration 
to the oral testimony below. Had the trial court on 
remand properly applied the mandate in accordance with 
the fundamental and settled rules of evidence there would 
have been no evidentiary basis for the trial court’s de¬ 
termination. When the rules of evidence are properly 
applied all of the evidence supports the contrary deter¬ 
mination. There remains no longer the question of the 
determination of the “weight” of the evidence. 

In our heredity of Anglo-Saxon jurisprudence any find¬ 
ing, determination or judgment, which has no basis in 
the facts which may be considered to support it, is con¬ 
trary to all of our concepts of justice. Mucli more 
erroneous must be such a finding, determination or judg- 
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ment when all of the facts subject to consideration, under 
our rules as to the conduct of legal proceedings, are spe¬ 
cifically contrary to the finding, determination or judg¬ 
ment. 

Respectfully submitted, 

Raymond N. Beebe 
Raymond C. Cushwa 
1000 Vermont Avenue, N. W. 
Washington 5, D. C. 
Attorneys for Petitioner 
on Review in No. 11,S8S 

Of Counsel : 

Davies, Richberg, Tydings, 

Beebe & Landa 
1000 Vermont Avenue, N. W. 

Washington 5, D. C. 



Nos. 11,888 and 11,889 


SJmteti States Court of Appeals 

FOE THE DISTRICT OF '' 

tfy' the 

_ District of Colwml/ta Ctvtn 


Alfons B. Landa, petition 
v. 


oct 5 iys: 


__ JJ, fc&lcnz/'ytr' 

Commissioner of Internal Revenue, S^fo6cdent 


Commissioner of Internal Revenue, petitioner 


v. 

Marjorie M. Astin, respondent 


0.V PETIT lays FOR REVIEW OF THE DECISIONS OF THE TAX 
COURT OF TIIE UNITED STATES 


BRIEF FOR THE COMMISSIONER 


H. BRIAN HOLLAND. 

Assistant Attorney General. 

ELLIS N. SLACK, 

A. F. PRESCOTT. 

GEORGE F. LYNCH, 

Special Assistants to the Attorney General. 




STATEMENT OF QUESTION PRESENTED 

Whether a portion of payments made by a husband to his 
divorced wife pursuant to the terms of a promissory note 
executed by virtue on a written agreement which acknowl¬ 
edged the existence of an antecedent or preexisting debt 
incurred while the parties were living together as husband 
and wife constituted alimony taxable to the wife and 
deductible by the husband under Sections 22(k) and 23(u), 
respectively, of the Internal Revenue Code. 


(i) 


INDEX 


Page 


Statement of question presented. i 

Index . in 

Opinion below . 1 

Jurisdiction.2 

Statute and Regulations involved. 2 

Statement.'. 2 

Summary of argument . 8 


Argument: 

The finding of the Tax Court is supported by substantial evi¬ 


dence and is not “clearly erroneous’’. 9 

Conclusion. 17 

Appendix. IS 


CITATIONS 

Cases: 


Allen-Bradley Co. v. Commissioner, 112 F. 2d 333 . 13 

Autenreith v. Commissioner, 115 F. 2d 856... 13 

Bethlehem Steel Co. v. National Labor R. Board, 120 F. 2d 

641 .i. 15 

Borin Corporation v. Commissioner, 117 F. 2d 917, certiorari 

denied, 314 U.S. 638.. 12 

Cohen v. Commissioner, 14S F. 2d 336.■. 15 

Commissioner v. Astin, decided April 2, 1953. 9 

Commissioner v. Penn Athletic Club Bldg., 176 F. 2d 939 . 13 

Commissioner v. Sun Pipe Line Co., 126 F. 2d SS8.. 13,14 

Commissioner v. Tennessee Co., Ill F. 2d 67S. 14 

Daniels v. Souders, 195 F. 2d 780.. 15 

Deputy v. du Pont, 308 U.S. 4SS.. 11 

Erie R. Co. v. Kane, 118 Fed. 223. 15 

Gibson v. Stiles, 240 S.W. 2d 609. 13 

Helvering v. Kehoe, 309 U.S. 277. 11 

Helvering v. Nat. Grocery Co., 304 U.S. 2S2. 11 

Holmes v. Holmes, 155 F. 2d 737. 13 

Interstate Transit Lines v. Commissioner, 319 U.S. 590 . 11 

Johnson v. Commissioner, 108 F. 2d 104 .. 13 

Jurs v. Commissioner, 147 F. 2d 805. 15 

Landa v. Commissioner, decided April 2, 1953. 9 

Lincoln Nat. Life Ins. Co. v. Horwich, 115 F. 2d 892. 12 

Lynde v. Lynde, 64 X.J. Eq. 736 . 13 

Massachusetts Protective Association, Inc. v. United States, 

114 F. 2d 304 . 16 

Murray v. Gadsen, 197 F. 2d 194.. 13 

New Colonial Co. v. Helvering, 292 U.S. 435.. 11 

Smith v. Smith, 92 N.E. 2d 418.. 13 


(ill) 








































rv 

Cases—Continued _ 

Page 

Stern v. Commissioner, 137 F. 2d 43. 13 

Tex-Penn Oil Co. v. Commissioner, S3 F. 2d 51S, affirmed, 300 

U.S. 4S1. 12 

United States v. Gypsum Co., 333 U.S. 364, rehearing denied, 

333 U.S. S69. 11 

Welch v. Helvering, 290 U.S. Ill. 11 

Winkel v. Winkel, ITS Md. 4S9. 13 

Statute: 

Act of March 3, 1901, c. S54, 31 Stat. 1399, Sec. 1329 (2S D.C. 

Code, 1951 ed., Sec. 202) . 12 

Internal Revenue Code: 

Sec. 22 (26 U.S.C. 1946 ed., Sec. 22). 18 

Sec. 23 (26 U.S.C. 1946 ed., Sec. 23). 18 

Sec. 1141 (26 U.S.C. 1946 ed., Supp. II, Sec. 1141). 11 

Miscellaneous: 

Federal Rules of Civil Procedure, Rule 52. 11 

Treasury Regulations 111: 

Sec. 29.22(k)-l. 19 

Sec. 29.23(u)-l. 20 














©tuteb States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 

No. 11,888 

ALFONS B. LiANDA, PETITIONER 

V. 

Commissioner of Internal Revenue, respondent 

No. 11,889 
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PREVIOUS OPINIONS 

The first memorandum findings of fact and opinion of the 
Tax Court (R. 25A-32A) 1 are unreported. The former 
opinion of this Court (R. 43A-45A) is unreported. The 

1 Record references are to the Joint Appendix printed under sep¬ 
arate cover. 
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memorandum findings of fact and opinion of the Tax Court 
on remand from this Court (R. 53A-57A) are unreported. 

JURISDICTION 

The appeal in Docket No. 11,888 involves deficiencies in 
individual income taxes for the years 1943 and 1944 in the 
respective amounts of $669.42 and $424.03, and is taken from 
the decision of the Tax Court entered June 2, 1953. The 
appeal in Docket No. 11,889 involves a decision of no 
deficiency in income taxes for the year 1943 and was entered 
by the Tax Court on June 2,1953. (R. 57A-58.) 

The parties have stipulated, pursuant to the provisions of 
Section 1141(b)(2) of the Internal Revenue Code, that the 
decisions of the Tax Court may be reviewed bv this Court 
(R. 58A, 60A), and these cases are brought to this Court 
for review by petitions filed June 23, 1953 and June 25, 
1953 (R. 58A-62A), pursuant to the provisions of Section 
1141(a) of the Internal Revenue Code, as amended by Sec¬ 
tion 36 of the Act of June 25, 1948, and Section 1141(b)(2) 
of the Code. 

STATUTE AND REGULATIONS INVOLVED 

The pertinent provisions of the applicable statute and 
Regulations involved are set forth in the Appendix, infra. 

STATEMENT 

The Tax Court’s findings of fact (R. 25A-30A, 53A-57A) 
are as follows: 

Taxpayers Alfons B. Landa, hereinafter called Lauda, 
and Marjorie M. Astin, hereinafter caled Astin, filed their 
individual income tax returns for the years involved with 
the Collector of Internal Revenue for the District of Mary¬ 
land. They are residents of Washington, D. C. Landa is 
an attorney practicing in the District of Columbia. (R. 
25 A.) 

In June, 1930, Landa and Astin were married. On Decem¬ 
ber 1, 1937, they separated. Between December 1, 1937, 
and December 1, 1941, Landa paid $300 per month to Astin 
for her support, plus additional amounts aggregating 
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approximately $25 per month for incidental expenses such 
as medical bills and the upkeep of an automobile. (R. 25A.) 

On December 1, 1941, at which time Landa was 44 years 
of age, he and Astin entered into three agreements, respec¬ 
tively entitled “Agreement Pendente Lite”, “Separation 
Agreement”, and “Note Agreement”. The three instru¬ 
ments were executed simultaneously. The notation 
“(L.S.)” appears after each signature of the parties, all 
signatures being acknowledged before a notary public. The 
law firm of Alvord & Alvord represented Astin in the 
preparation of the agreements. (R. 25A.) 

The “Agreement Pendente Lite” stated that Landa and 
Astin had separated; that Astin had grounds for divorce 
by reason of the long separation; that she had declared 
her intention to establish a permanent residence in Florida 
where she would seek a divorce; and that Landa desired to 
make provision for her separate maintenance and support 
pendente life. The instrument provided that Landa would 
pay to Astin $700 in cash, immediately upon execution of 
the agreement, which was to be used to pay Astin’s debts. 
Astin agreed that she would not thereafter contract any 
debts for which Landa would become liable. Landa agreed 
that he would pay Astin’s transportation expenses from 
Washington, D. C., to the place selected by her for a Flor¬ 
ida residence; that he would pay reasonable expenses 
incurred in obtaining a divorce; and that he would further 
pay $85 per week to Astin during her first 13 weeks of resi¬ 
dence in Florida, which would be in addition to all sums 
otherwise provided for under any agreement between the 
parties. (R. 25A-26A.) 

The “Separation Agreement” stated that Landa and 
Astin had separated and had failed at all attempts at recon¬ 
ciliation; that they desired to enter into an agreement 
under which they might continue to live separately and 
under which provision would be made for Astin’s main¬ 
tenance; that all personal property then in possession of 
Astin was her sole and separate property; and that Landa 
had theretofore been indebted to Astin in the sum of 
$30,000 and they desired to settle forever all property 
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rights growing out of their marriage relationship. The 
agreement provided that neither would endeavor to compel 
restoration of conjugal rights. It provided that during 
Landa’s life, but only so long as Astin remain unmarried, 
he would pay to her the sum of $150 per month, payments 
to begin on the date of execution of the agreement and to 
be made thereafter on the first day of each month. The 
agreement further provided that each party released all 
rights then existing or which might thereafter exist, by 
reason of their marriage, in any property then owned or 
thereafter acquired by the other party. Each party waived 
all rights to share in any property to which the other party 
might become entitled under the laws of the District of 
Columbia, all rights of dower or courtesy, and any right to 
any distributive share of any property of the other party 
or anv right of election to take against anv last will and 
testament of the other party. The agreement was to con¬ 
tinue in full force and effect and to be binding whether the 
marriage continued or was dissolved. (R. 26A-27A.) 

The “Note Agreement” stated that Landa was indebted 
to Astin “in the sum of $30,000, which indebtedness was 
incurred after their marriage and while they were living 
together as husband and wdfe * * The instrument 

stated that they had separated and contemplated termina¬ 
tion of their marital relationship; that in the event the 
marriage was dissolved, Landa desired to provide for 
Astin’s security by giving evidence of that indebtedness; 
and that both parties desired Alvord & Alvord to act as 
custodian of the evidence of indebtedness and to assist in 
execution of the covenants. The instrument provided that 
in the event that a final decree of divorce was issued to 
Astin, Landa agreed to execute and deliver to Alvord & 
Alvord his promissory note to Astin’s order in the sum of 
$30,000, the note to contain the terms and conditions set 
forth in the promissory note attached to the agreement. 
The note was to bear the same date as the date of the final 
decree of divorce, and the first monthly payment of prin¬ 
cipal and interest -was to be due and payable on the 15th 
day of the first month following the date of execution. 


5 


Delivery of the note was to be made by Landa to Alvord 
& Alvord within ten days after the final decree of divorce. 
Alvord & Alvord were to accept delivery on Astin’s behalf 
and to hold the note for the protection of the interests of 
both parties until it w T as paid in full. The instrument 
further provided that in the event of Astin’s death before 
the principal and interest should have been paid in full, 
Alvord & Alvord should cancel the note and deliver it to 
Landa. In the event of Astin’s remarriage, Landa agreed 
that he would pay to her, upon 30 days’ written notice from 
her or from Alvord & Alvord, the sum of $5,000 in cash, 
which should be in addition to all other payments other¬ 
wise provided for under that or any other agreement be¬ 
tween the parties. (R. 27A-28A.) 

The following was the unsigned “Promissory Note” 
attached to the above agreement (R. 28A-29A): 

Promissory Note 

$30,000 Washington, D. C.1942 

For Value Received, I, Alfons B. Landa, promise 
to pay to the order of Marjorie Mondell Landa the 
sum of Thirty Thousand Dollars ($30,000) with in¬ 
terest at the rate of 6% per annum on said principal 
sum, or so much thereof as may from time to time re¬ 
main unpaid. 

Principal and interest payable at the Hamilton 
National Bank, 14th and G Streets, N. W., Washing¬ 
ton, D. C., in monthly installments of Two Hundred 
Dollars ($200.00) each, commencing on the fifteenth 

day of., 1942, and continuing on the 

fifteenth day of each month thereafter until paid; each 
installment,* when so paid, to be applied first to the 
payment of interest accrued on the unpaid principal 
sum, and the residue thereof to be credited to said 
principal sum. 

And it is agreed that if default be made in the. pay¬ 
ment of any one of the aforesaid installments of prin¬ 
cipal or interest when and as the same shall become 
due and payable, then and in that event, the unpaid 
balance of the principal sum shall, at the option of the 
holder hereof, at once become due and payable, any¬ 
thing hereinabove contained to the contrary notwith¬ 
standing. 
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This note is non-negotiable, and shall be void in the 
event of the death of the payee, the said Marjorie 
Mondell Landa, before payment in full of principal 
and interest has been made. 


Alfons B. Landa 

A letter dated December 8, 1941, was sent by Landa to 
Astin. Its purpose was to prevent a reduction in payments 
to Astin during the period after execution of the above 
agreements and prior to the grant of a divorce decree. 
The letter concluded by requesting Astin to indicate her 
acceptance if the proposal was agreeable to her. Her name 
was written in under the legend “Accepted”. The follow¬ 
ing is the substance of the letter (R. 29A): 

Dear Marjorie: 

In order to remove an ambiguity in the Note Agree¬ 
ment and in order to avoid an unintended result, I pro¬ 
pose to begin the payments upon the Note as of Decem¬ 
ber 15,1941, to be applied in the same manner as if the 
Note were dated December 15, 1941. These payments, 
however, will cease after the payment due April 15, 
1942 if the final decree of divorce has not been issued 
and if I am convinced that you do not intend faithfully 
to prosecute the proceedings for a final decree of 
divorce. 

# # # # # 

On April IS, 1942, a final decree of absolute divorce was 
granted to Astin, as plaintiff, from Landa, as defendant, 
by the circuit court of the Fifteenth Judicial Circuit of 
Florida in Palm Beach County. The decree confirmed and 
approved a special master’s report of testimony and find¬ 
ings. That report had found that that court had jurisdic¬ 
tion of the subject matter and parties; that the plaintiff 
had been a resident of Florida for more than 90 days; that 
defendant had filed an answer and was represented by 
counsel; that no children had been born of the marriage; 
that the plaintiff and defendant had made a property settle¬ 
ment and the plaintiff was not requesting suit money or 
alimony; and that the defendant had been guilty of deser- 
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tion for one year. The report recommended that a divorce 
decree be granted. (R. 29A-30A.) 

On an undisclosed date Landa executed the instrument 
entitled “Promissory Note” which had been attached to 
the “Note Agreement”. (R. 30A.) 

During each of the vears 1942, 1943 and 1944 Landa made 
payments to Astin as provided in the “Separation Agree¬ 
ment” and in the “Note Agreement”. (R. 30A.) 

Landa’s 1942 tax return deducted the sum of $2,973.33 
as alimony, and his returns for 1943 and 1944 deducted the 
amount of $4,200 in each year as alimony. The Commis¬ 
sioner’s notice of deficiency to Landa determined that the 
amounts of $573.33, $600, and $696.24 were not deductible for 
the years 1942,1943 and 1944, respectively, since they repre¬ 
sented payments of principal on the note, the remainder of 
the above amounts claimed as deductions by Landa being 
allowed by the Commissioner partly as alimony and partly 
as interest on the note. (R. 30A.) 

Astin reported, in her income tax return for 1943, alimony 
in the amount of $1,800 and interest in the amount of $1,800. 
The Commissioner’s notice of deficiency to Astin deter¬ 
mined that she had understated her income by $600, having 
received alimony in that year of $4,200. (R. 30A.) 

The amounts in controversy of $573.33, $600 and $6.96.24 
paid by Landa to Astin under the “Note Agreement” dur¬ 
ing the years 1942, 1943 and 1944, respectively, constituted 
repayments of the principal of an indebtedness. (R. 30A.) 

On the basis of the foregoing facts the Tax Court decided 
that there were deficiencies in income tax for the years 1943 
and 1944 as to Landa in the respective amounts of $699.42 
and $424.03, and decided that there was no deficiency in 
income tax as to Astin for the year 1943. (R. 33A.) 

This Court reversed and remanded the decisions to the 
Tax Court. On April 16, 1953, Landa filed a petition for 
rehearing and, in the alternative, for modification of the 
opinion of the court which was denied by this Court on 
April 22, 1953. 

Upon remand, the Tax Court reaffirmed its original hold¬ 
ing, finding as an ultimate fact that the payments in dispute 
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were installments of the principal of an indebtedness from 
Landa to Astin incurred after their marriage and while they 
were living as husband and wife. (E. 57A.) 

SUMMARY OF ARGUMENT 

Taxpayer Landa seeks to deduct, under Section 23(u) of 
the Internal Revenue Code, certain payments made to his 
divorced wife, Astin, pursuant to the terms of a promissory 
note executed by virtue of a “Note Agreement” which 
acknowledged that he (Landa) was “indebted” to Astin 
“in the sum of $30,000, which indebtedness was incurred 
after their marriage and while they were living together 
as husband and wife.” His right to the deduction depends 
upon whether the payments are to be included in the gross 
income of the wife under Section 22(k) of the Code. In 
order to be taxed to the wife and deducted by the husband 
Section 22(k) requires, among other conditions, that the 
payments be in discharge of a “legal obligation which, 
because of the marital * * * relationship” is imposed 

upon or incurred by the husband under a decree of divorce 
or a written instrument incident to a divorce or separation. 
Here it is clear that the “legal obligation” for the pay¬ 
ments in controversy were not imposed upon or incurred 
“because of the marital * * * relationship.” This is 

apparent from the language of the agreement itself which 
merely acknowledges the existence of an antecedent or 
preexisting “indebtedness”, incurred while the parties were 
“living together as husband and wife”. It follows, then, 
that the obligation referred to did not represent alimony, 
liability for which arises only upon the separation of a 
husband and wife. 

Additional evidence in support of the Tax Court’s finding 
that the payments were repayments of the principal of an 
indebtedness, and not alimony, is found in the fact that 
under the terms of the promissory note the payments were 
to continue beyond Astin’s remarriage, although a hus¬ 
band’s obligation for support does not extend beyond that 
point, and in the further fact that the parties, at the time 
of the execution of the “Note Agreement”, also entered 
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into a “Separation Agreement” which expressly provided 
for alimony payments. Whether other evidence would have 
supported a different finding by the Tax Court is a question 
not here presented. The finding made is supported by sub¬ 
stantial evidence, is not clearly erroneous and may not be 
disturbed on appeal. 

In making its ultimate finding, the Tax Court refused to 
believe certain oral testimony bv Landa that the “con- 
sideration” for the “Note Agreement” was his obligation 
to support and maintain his wife. As the trier of the facts, 
this was within its province since such testimony was con¬ 
tradicted bv other evidence described above. 

Neither can Landa draw any inference favorable to him¬ 
self by reason of Astin’s failure to testify, since that pre¬ 
sumption is available only with respect to a “party” to a 
suit, and Astin was not a party to his action. Astin, more¬ 
over, was as available to Landa as she was to the Commis¬ 
sioner in the litigation between the two, and hence no infer¬ 
ence arises by reason of her failure to be called as a witness. 

The Tax Court committed no error and its decisions 
should be affirmed. 

ARGUMENT 

The Finding of the Tax Court Is Supported by Substantial 
Evidence and Is Not “Clearly Erroneous” 

Upon the original appeals of these cases 2 the only ques¬ 
tion to which this Court gave consideration was whether 
the Tax Court erred in refusing “to ascribe probative weight 
to oral testimony” explaining or contradicting the terms of 
the “Note Agreement” which recited that Landa was “in¬ 
debted” to Astin “in the sum of $30,000, which indebtedness 
was incurred after their marriage and while they were liv¬ 
ing together as husband and wife” (R. 19A), and the terms 
of the “Separation Agreement” containing a similar ac¬ 
knowledgment of that indebtedness (R. 17A). 


2 Landa v. Commissioner, (Docket No. 11,540) and Commissioner 
v. Astin (Docket No. 11,541) decided April 2, 1953. The opinion of 
this Court therein is set forth at pp. 43A-45A of the Joint Appendix. 



Landa had testified that the only consideration for the 
agreement providing for the promissory note was main¬ 
tenance and support of his former wife, Astin; that the 
amount was reached by negotiation in lieu of her demand 
for a lump sum settlement; that there was no other consid¬ 
eration ; and that she made no loans or gifts to him and was 
never in a position to do so. (R. 14A-15A.) 

Relying upon the written agreement and the circum¬ 
stances surrounding its execution (R. 32A), the Tax Court, 
as this Court observed (R. 44A), held that the payments 
were not intended as a substitute for alimony but were pay¬ 
ments of principal and interest on an indebtedness not 
arising out of the marital relationship (R. 30A). In reach¬ 
ing this determination, the Tax Court said of the oral testi¬ 
mony (R. 32A): 

Whether this evidence was properly admitted might 
be an interesting question to which, however, we arc 
not now required to give an answer. In the light of the 
agreement itself and tlie circumstances of its execution, 
we prefer to rely on the contents of a written document 
rather than to ascribe probative weight to oral testi¬ 
mony contradicting it. 

This Court interpreted the Tax Court’s remarks as equiv¬ 
alent to a ruling that the testimony was inadmissible 3 and 
remanded the cases to the Tax Court to “assess” the “pro¬ 
bative weight” of the oral testimony. (R. 44A-45A.) 

Upon remand, the Tax Court explained (R. 54A) that it 
had used the words “probative weight” as being synony¬ 
mous with “weight of proof”, reiterated (R. 57A) in its 

3 As a matter of fact, the testimony was admitted by the Tax 
Court. An examination of the transcript of testimony, which consti¬ 
tutes part of the record before this Court, shows that when counsel 
for Landa inquired of the latter as to what the consideration for the 
“Note Agreement” was, the Tax Court in overruling the objection of 
counsel for Astin that such testimony, if permitted, would vary the 
terms of a written instrument under seal, stated (p. 29), “You under¬ 
stand that I am not at all passing on the effect this will have on the 
question of credibility but merely on the question of admissabilitv.” 
(R. 55A-56A.) At another point, the Tax Court stated (p. 32) to 
counsel for Landa, “I am allowing you to ask questions with respect 
to consideration.” 
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original observation that the written documents on account 
of their terms and because they were executed between par¬ 
ties dealing at arms’ length, were more trustworthy than 
the recollection of a witness giving contradictorv oral testi- 
monv, and reaffirmed its original holding, finding as an ulti¬ 
mate fact that the payments in dispute were installments 
of the principal of an indebtedness, rather than alimony, as 
had been determined by the Commissioner. Inherent in 
the question on review, then, is a consideration of whether 
or not this finding is “clearly erroneous”. 

It is well settled that the Commissioner’s determination 
of a deficiency is presumptively correct and that the tax¬ 
payer has the burden of proving it to be wrong. Welch v. 
Helvering, 290 U.S. Ill; Interstate Transit Lines v. Com¬ 
missioner, 319 U.S. 590, 594. It is equally well settled that 
it is the function of the trial court to weigh and consider the 
evidence before it in a particular case and declare the result 
(Helvering v. Kehoe, 309 U.S. 277, 279; Helvering v. Nat. 
Grocery Co., 304 U.S. 282, 294), and that its findings are not 
to be disturbed unless “clearly erroneous”, due regard being 
had for the opportunity of the trial court to judge the Cred¬ 
ibility of the taxpayer’s testimony. Section 1141(a), Inter¬ 
nal Revenue Code, as amended by Section 36 of the Act of 
June 25, 1948, c. 646, 62 Stat. 869, 991 (26 U.S.C. 1946 ed., 
Supp. il, Sec. 1141); Rule 52(c), Federal Rules of Civil 
Procedure; United States v. Gypsum Co., 333 U.S. 364, 394- 
395, rehearing denied, 333 U.S. 869. 

Another guiding principle, applicable to the appeal of 
Landa, is that one seeking a deduction from income must 
bring himself squarely within the terms of the statute, for 
deductions are a matter of legislative grace, not a matter of 
right. New Colonial Co. v. Helvering, 292 U.S. 435, 440; 
Deputy v. du Pont , 308 U.S. 488, 493. 

In arriving at its original finding that the amounts in 
controversy constituted repayments of the principal of an 
indebtedness, rather than alimony (R. 30A), the Tax Court 
relied upon the contents of a written document (the “Note 
Agreement”) and the circumstances surrounding its execu¬ 
tion (R. 32A). 
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With respect to the agreement itself, the Tax Court 
started with the assumption that the agreement was in fact 
what it purported to be and that the recitals contained 
therein were statements of the true facts. (R. 31A-32A.) 
Recognizing the fundamental principles mentioned above, 
that the determination of the Commissioner that the 
amounts in controversy were repayments of the principal of 
an indebtedness, rather than alimony payments, was pre¬ 
sumptively correct and that the burden of proving otherwise 
rested upon taxpayer Landa, the Tax Court stated that “It 
would take internal evidence of some weight to lead us to the 
opposite conclusion.” (R. 32A.) 

In an attempt to establish that he met the burden of proof, 
taxpayer argues that the “sole support” for the Tax Court’s 
determination, both originally and on remand, was the “re¬ 
cital of consideration” in the “Note Agreement” (Br. 
24-26); that his “uncontradicted” testimony, that the “con¬ 
sideration” for the “Note” was his obligation to maintain 
and support his wife, was entirely consistent with the “con¬ 
sideration recited in the “Note Agreement”, namely an 
“indebtedness” (Br. 24-25); and that giving effect to his 
oral testimony, there remained “no evidence” to support 
the Tax Court’s determination. (Br. 26.) The plain fact, 
however, is that his testimony is entirely inconsistent with 
the consideration recited. The “Note Agreement” does not 
recite any present consideration, but rather merely acknowl¬ 
edges the existence of an antecedent or preexisting debt , 
which under the law 4 in force and effect in the District of 
Columbia is recognized as constituting a sufficient considera¬ 
tion to support a simple contract. Although it is true that 
in determining tax liabilitv on contracts extraneous evidence 
may be presented to show the real agreement, including the 
consideration, between the parties, 5 it is also true that the 
evidence offered for that purpose may be insufficient when 

4 Act of March 3, 1901, c. 854, 31 Stat. 1399, Sec. 1329 (28 D.C. 
Code, 1951 ed., See. 202). 

r> Tex-Penn Oil Co. v. Commisioner , 83 F. 2d 518. 522 (C.A. 3d), 
affirmed, 300 U.S. 481; Lincoln Nat. Life Ins. Co. v. Harwich. 115 F. 
2d 892, 895-896 (C.A. 7th); Borin Corp. v. Commissioner, 117 F. 2d 
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considered in the light of other facts. 6 Here, the agreement 
itself contradicts Lauda’s testimony. While acknowledging 
(R. 32A) that such testimony was designed to show that in 
the negotiations leading to the execution of the “Note 
Agreement” its ultimate terms were conceived for purposes 
inconsistent with the repayment of a loan and as additional 
protection to Astin in securing her support from Landa”, 
the Tax Court was forced to the conclusion that the word 
“indebtedness”, as used therein, did not embrace an alimony 
obligation. The “ultimate terms” of the agreement called 
for the execution and delivery of a promissory note, and 
provided for its cancellation in the event of Astin’s death 
prior to its payment in full. The consideration for that 
note was an antecedent or preexisting “indebtedness” in¬ 
curred “while they [Landa and Astin] were living together 
as husband and wife.” Reading the word “indebtedness” in 
context, as taxpayer argues must be done (Br. 21-22), the 
“indebtedness” acknowledged cannot be alimony for “ali¬ 
mony” is an incident of the relation of husband wife which 
arises upon the separation of the parties. Holmes v. Holmes, 
155 F. 2d 737, 738, 81 App. D. C. 132,133. See also Lynde v. 
Lynde, 64 N.J. Eq. 736,751,52 Atl. 694, 699 (N.J.); Wink el v. 
Wink el, 178 Md. 489, 498, 15 A. 2d 914, 918 (Md.); Gibson v. 
Stiles, 240 S.W. 2d 609, 611 (Kv.), and Smith v. Smith, 92 
N.E. 2d 418 (Ohio). It is not one for which a husband 
becomes liable to his wife while “living together as husband 
and wife”. Appropos of this, the term “indebtedness” has 
been defined as an obligation to pay or perforin, has refer¬ 
ence to amount, and is synonymous with “owing”. 7 Cow- 


917 , 920 (C.A. 6th), certiorari denied, 314 U.S. 638; Stern v. Com¬ 
missioner, 137 F. 2d 43 (C.A. 2d); and Commissioner v. Penn Ath¬ 
letic Club Bldg., 176 F. 2d 939. 944 (C.A. 3d); see also Murray v. 
Gadsen, 197 F. 2d 194, 201 (C.A. D.C.). 

0 Borin Corp. v. Commissioner, supra. 

7 By way of analogy, the word “indebtedness” as used in the Reve¬ 
nue Acts permitting deductions from gross income of all interest 
paid or accrued within the taxable year on an indebtedness, implies 
an unconditional obligation to pay. Autenreith v. Commissioner, 115 
F. 2d 856, 858 (C.A. 3d); Allen-Bradley Co. v. Commissioner, 112 F. 
2d 333, 335 (C.A. 7th); Johnson v. Commissioner, 108 F. 2d 104, 107 
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missioner v. Sun Pipe Line Co., 126 F. 2d 888, 890 (C.A. 3d). 
See also Commissioner v. Tennessee Co., Ill F. 2d 67S, 679 
(C.A. 3d). A husband, however, does not owe alimony dur¬ 
ing a continuance of the marital status, unless the parties 
have been separated,—a condition expressly contradicted 
by the language of the “Note Agreement” which led to the 
execution of the promissory note. This Court apparently 
was of the same opinion when, emphasizing the word “in¬ 
debtedness” as modified bv the language “incurred after 
their marriage and while living as husband and wife,” it 
said (R. 43A) this description supported the view that the 
consideration for the payments “did not arise out of their 
marital relationship,” a condition necessary in order that 
they qualify as deductions under Section 23(u) of the Code. 

The agreement, moreover, used the words “was in¬ 
curred” thus plainly indicating that the “indebtedness” 
referred to related to a past transaction, whereas, in the 
case of a husband and wife “living together,” as such, ali¬ 
mony would relate to a future liability. (R. 19A.) 

The agreement itself, therefore, supports the Tax Court’s 
conclusion that the parties were contracting with respect 
to an actual debt, rather than alimony. 

In further support of its determination, the Tax Court 
pointed to certain circumstances surrounding the execution 
of the “Note Agreement”. First it observed that both par¬ 
ties were before it and had arrived at their agreement in 
what might safely be supposed was an “arms-length deal¬ 
ing.” (R. 31A.) It then pointed to certain supporting fac¬ 
tors (R. 32A), namely, that, under the terms of the note, the 
payments of both principal and interest would be continued 
beyond Astin’s remarriage (R. 21 A), even though the hus¬ 
band’s obligation for support did not extend that far; and 
that taxpayers at the same time entered into a “Separation 
Agreement” which expressly provided for alimony pay¬ 
ments (R. 16A-19A), which alimony payments, unlike the 
payments provided for in the “Note Agreement”, were ex- 

(C.A. 8th). There is, however, no unconditional obligation to pay 
alimony while a husband and wife are living together as were tax¬ 
payers herein at the time the indebtedness was incurred. 
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pressly limited, that is, to cease at Astin’s remarriage (R. 
17A). Such factors are inconsistent with and contradict 
Lauda’s oral testimony that the $30,000 referred to in the 
“Note Agreement” did not represent an actual indebted¬ 
ness, and the Tax Court was justified therefore in refusing 
to accept or ascribe “probative weight” to that testimony. 
Daniels v. Souders, 195 F. 2d 780, 90 App. D.O. 298; Cohen 
v. Commissioner, 148 F. 2d 336, 337 (C.A. 2d; Jurs v. Com¬ 
missioner, 147 F. 2d 805 (C.A. 9th). 

As to Lauda’s argument (Br. 31-33) that Astin’s failure 
to testify creates an inference that her testimony would 
have been favorable to him, that presumption is not avail¬ 
able to him. It must be remembered that, although their 
cases had been consolidated (R. 5A), the Commissioner was 
engaged in separate litigation with Lauda and Astin. The 
rule which permits such inference applies only to a “party” 
to the action. Bethlehem Steel Co. v. National Labor R. 
Board, 120 F. 2d 641, 690,74 App. D.C. 52,101. Here Landa is 
the “party” claiming knowledge of the transaction on the 
part of Astin, not the Commissioner. The fact that Astin 
did not testify in her own case creates no inference favor¬ 
able to Landa in his case against the Commissioner. More¬ 
over, in his case, Astin was equally available as a witness to 
Landa and, therefore, no inference is allowable against the 
Commissioner. Erie R. Co. v. Kane, 118 Fed. 223 (C.A. 6th). 

The error of Lauda’s position is that he has interpreted 
the mandate of this Court as being a direction to the Tax 
Court to accept without question his oral testimony on the 
point in issue. In remanding these cases to the Tax Court, 
however, this Court recognized that the oral testimony 
might be in conflict with other evidence (R. 45A), and, as the 
Tax Court pointed out in its original opinion and its opin¬ 
ion on remand (R. 32A, 57A), it was in conflict with other 
evidence which contradicted it. Furthermore, by its act and 
choice of language in remanding these cases, this Court also 
indicated that it did not regard the Tax Court’s finding 
that the amounts in controversy constituted repayments of 
the principal of an indebtedness as unsupported in the 
record and “clearly erroneous”. Had this Court been of 



16 


such a view, it was within its province to disregard the Tax 
Court’s findings and reverse the judgment. United States 
v. Gypsum Co., supra. Massachusetts Protective Assn., Inc. 
v. United States, 114 F. 2d 304, 309 (C.A. 1st). Acting upon 
this theory, and having considered all the evidence of record, 
including the oral testimonv of Landa, the Tax Court af- 
firmed its original finding that the monthly payments in 
dispute were installments of the principal of an indebted¬ 
ness, rather than alimony. (R. 57A.) Since that finding is 
supported by the record, it may not be said to be “clearly 
erroneous”, and the decision of the Tax Court must be 
affirmed. 

In order to hold a wife liable for tax under the provisions 
of Section 22(k) of the Code (Appendix, infra) and corre¬ 
spondingly to allow the husband a deduction for the pay¬ 
ments made under the correlative Section 23(u) (Appen¬ 
dix, infra), numerous conditions precedent must be found 
to exist. Insofar as material herein, it is required that for 
the payments in controversy to be includible in the gross 
income of the wife, and deductible by the husband, there 
be a divorce or legal separation “under a decree of divorce 
or of separate maintenance”, and that the payments be “in 
discharge of, a legal obligation which, because of the marital 
or family relationship, is imposed upon or incurred by such 
husband under such decree or under a written instrument 
incident to such divorce or separation * * *.” It is 
clear that under the finding of the Tax Court the “legal 
obligation” imposed upon or incurred by Landa under the 
terms of the “Note Agreement” was not one imposed upon 
or incurred “because of the marital * * • relation¬ 

ship”, but rather was only incurred during and in spite of 
that relationship, and that the payments thereunder were 
not taxable to Astin and deductible by Landa under the 
Code sections referred to. 
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CONCLUSION 

The decision of the Tax Court in Docket No. 11,888 is 
correct and should be affirmed upon review by this Court. 
The decision of the Tax Court in Docket No. 11,889 is also 
correct and should be reversed only if that court is reversed 
as to its decision in Docket No. 11,888. 

Respectfully submitted, 

H. Brian Holland, 
Assistant Attorney General. 
Ellis N. Slack, 

A. F. Prescott, 

George F. Lynch, 

Special Assistants to the Attorney General. 


September, 1953. 
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APPENDIX 

Internal Revenue Code: 

Sec. 22. Gross Income. 

##•«*• 

(k) [as added by Sec. 120(a) of the Revenue Act 
of 1942, c. 619, 56 Stat. 798] Alimony, Etc., Income .— 
In tlie case of a wife who is divorced or legally sepa¬ 
rated from lier husband under a decree of divorce or of 
separate maintenance, periodic payments (whether or 
not made at regular intervals) received subsequent to 
such decree in discharge of, or attributable to property 
transferred (in trust or otherwise) in discharge of, a 
legal obligation which, because of the marital or family 
relationship, is imposed upon or incurred by such hus¬ 
band under such decree or under a written instrument 
incident to such divorce or separation shall be includible 

in the gross income of such wife # 

# # # 


####•# 

(26 U.S.C. 1946 ed., Sec. 22.) 

Sec. 23. Deductions From Gross Income. 

In computing net income there shall be allowed as 
deductions: 

*##### 

(u) [as added by Sec. 120(b) of the Revenue Act of 
1942, supra ] Alimony, Etc., Payments .—In the case 
of a husband described in section 22(k), amounts in¬ 
cludible under section 22(k) in tlie gross income of his 
wife, payment of which is made within the husband’s 
taxable year. If the amount of any such payment is, 
under section 22(k) or section 171, stated to be not 
includible in such husband’s gross income, no deduc¬ 
tion shall be allowed with respect to such payment 
under this subsection. 




(26 TT.S.C. 1946 ed., Sec. 23.) 
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Treasury Regulations 111, promulgated under the Inter¬ 
nal Revenue Code: 

Sec. 29.22(k)-l. Alimony and separate maintenance 
payments—Income to former wife. — (a) In general .— 


In general, section 22(k) requires the inclusion in the 
gross income of the wife of periodic payments (whether 
or not made at regular intervals) received by her after 
the decree of divorce or of separate maintenance. Such 
periodic payments may be received from either of the 
two following sources: 

(1) In discharge of a legal obligation which, be¬ 
cause of the marital or family relationship, is im¬ 
posed upon or incurred by the husband, or 

(2) Attributable to property transferred (in trust 
or otherwise) in discharge of a legal obligation which, 
because of the marital or family relationship, is im¬ 
posed upon or incurred by the husband. 

The obligation of the husband must be imposed upon 
him or assumed by him (or made specific) under either 
of the following: 

(1) A court order or decree divorcing or legally 
separating the husband and wife, or 

(2) A written instrument incident to such divorce 
or legal separation. 

The periodic payments received by the wife attributable 
to property so transferred and includible in her income 
are not to be included in the gross income of the hus¬ 
band. See also section 29.171-1 in cases where such pe¬ 
riodic payments are attributable to property held in 
trust. 

The purpose and effect of section 22(k) may be illus¬ 
trated, in general, by the following examples, in which 
it is assumed that the husband and wife make their 
income tax returns on the calendar year basis: 

Example (l). W sues IT for divorce in 1942. The 
court awards W temporary alimony of $25 a week 
pending the final decree. On September 1, 1942, the 
court grants W a divorce and awards her $200 a month 
permanent alimony. No part of the $25 a week tem¬ 
porary alimony received prior to the decree is includible 
in W’s income under section 22(k), but the $200 a month 
received during the balance of 1942 by W is includible 
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in her income for 1942. Under section 23(u), H is en¬ 
titled to deduct such $200 payments from his income. 

Example (2). W files suit for divorce from H. In 
consideration of \Y’s promise to relinquish all marital 
rights and not to make public H’s financial affairs, 
H makes a legally binding promise in writing to W to 
pay her $200 a month if a final decree of divorce is 
granted without any provision for alimony. Accord¬ 
ingly, AY does not request alimony and no provision 
for alimony is made under a final decree of divorce 
entered prior to 1942. During 1942, II pays W $200 
a month, pursuant to the promise. The $2,400 thus 
received by AY is includible in her gross income under 
the provisions of section 22(k). Under section 23(u), 
H is entitled to a deduction of $2,400 from his gross 
income. 


Section 22(k) applies only where the legal obligation 
being discharged arises out of the family or marital 
relationship in recognition of the general obligation to 
support, which is made specific by the instrument or 
decree. Thus, section 22(k) does not apply to that part 
of any periodic payment which is attributable to the 
repayment by the husband of, for example, a bona fide 
loan previously made to him by the wife, the satisfac¬ 
tion of which is specified in the divorce decree as a part 
of the general settlement between the husband and wife. 

• •*••• 

Sec. 29.23 (u)-1. Periodic alimony payments .—A de¬ 
duction is allowable under section 23(u) with respect 
to periodic payments in the nature of, or in lieu of, ali¬ 
mony or an allowance for support actually paid by the 
taxpayer during his taxable year and required to be 
included in the income of the payee wife or former wife, 
as the case may be, under section 22(k). As to the 
amounts required to be included in the income of the 
wife or former wife, as the case may be, see section 
29.22(k)-l. (For definition of husband and wife in such 
cases, see section 3797(a) (17).) 

«###•• 
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PREVIOUS OPINIONS 

The first memorandum findings of fact and opinion of 
the Tax Court (App. 25A-32A) 1 are unreported. The 
former opinion of this Court (App. 43A-45A) is un- 

1 Record references are to the Joint Appendix printed under 
separate cover. 


2 


reported. The memorandum findings of fact and opinion 
of the Tax Court on remand from this Court (App. 53 A- 
57A) are unreported. 

JURISDICTION 

The appeal in Docket No. 11,8SS involves deficiencies 
in individual income taxes for the years 1943 and 1944 
in the respective amounts of $669.42 and $424.03, and is 
taken from the decision of the Tax Court entered June 
2, 1953. The appeal in Docket No. 11,889 involves a 
decision of no deficiency in income taxes for the year 
1943 and was entered by the Tax Court on June 2, 1953. 
(App. 57A-5S.) 

The parties have stipulated, pursuant to the provisions 
of Section 1141 (b) (2) of the Internal Revenue Code, 
that the decisions of the Tax Court mav be reviewed bv 
this Court (App. 58A, 60A), and these cases are brought 
to this Court for review by petitions filed June 23, 1953 
and June 25, 1953 (App. 58A-62A), pursuant to the pro¬ 
visions of Section 1141(a) of the Internal Revenue Code, 
as amended by Section 36 of the Act of June 25, 1948, 
and Section 1141(b) (2) of the Code. 

STATUTE AND REGULATIONS INVOLVED 

The pertinent provisions of the applicable statute and 
Regulations involved are set forth in the Appendix to 
the brief of Commissioner of Internal Revenue. 

STATEMENT 

The Tax Court’s findings of fact (App. 25A-30A, 53A- 
57A) so far as pertinent, are as follows: 

Taxpayers Alfons B. Landa, hereinafter called Landa, 
and Marjorie M. Astin, hereinafter called Astin, filed 
their individual income tax returns for the years involved 
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with the Collector of Internal Revenue for the District 
of Maryland. They are residents of Washington, D. C. 
Landa is an attorney practicing in the District of Co¬ 
lumbia. (App. 25A.) 

In June, 1930, Landa and As tin were married. 

On December 1, 1941, Landa and Astin entered into 
three agreements, respectively entitled “Agreement Pen¬ 
dente Lite”, “Separation Agreement”, and “Note Agree¬ 
ment”. The three instruments were executed simul¬ 
taneously. The notation “(L.S.)” appears after each sig¬ 
nature of the parties, all signatures being acknowledged 
before a notary public. (App. 25A.) 

The “Agreement Pendente Lite” stated that Landa and 
Astin had separated; that Astin had grounds for divorce 
by reason of the long separation; that she had declared 
her intention to establish a permanent residence in 
Florida where she would seek a divorce; and that Landa 
desired to make provision for her separate maintenance 
and support pendente lite. (App. 25A.) 

The “Separation Agreement” stated that Landa and 
Astin had separated and had failed at all attempts at 
reconciliation; that they desired to enter into an agree¬ 
ment under which they might continue to live separately 
and under which provision would be made for Astin’s 
maintenance; that all personal property then in posses¬ 
sion of Astin was her sole and separate property; and 
that Landa had theretofore been indebted to Astin in the 
sum of $ 30,000 and they desired to settle forever all 
property rights growing out of their marriage relation¬ 
ship. The agreement provided that neither would en¬ 
deavor to compel restoration of conjugal rights. It also 
provided that during Landas life, but only so long as 
Astin remain unmarried, he would pay to her the sum of 
$150 per month, payments to begin on the date of execu¬ 
tion of the agreement and to be made thereafter on the 
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first day of each month. The agreement further provided 
that each party released all rights then existing or which 
might thereafter exist, by reason of their marriage, in 
any property then owned or thereafter acquired by the 
other party. Each party waived all rights to share m 
any property to which the other party might become 
entitled under the laws of the District of Columbia, all 
rights of dower or courtesy, and any right to any dis¬ 
tributive share of any property of the other party or any 
right of election to take against any last will and testa¬ 
ment of the other party. The agreement was to continue 
in full force and effect and to be binding whether the 
marriage continued or was dissolved. (App. 26A-27A.) 

The Note Agreement, Executed Over Twelve Years 
Ago Under Oath, in an Arms Length Transaction, Recited 
That the $30,000 Debt Arose While Parties Were Living 
Together as Husband and Wife and That Landa Desired 
to Give His Wife Evidence of That Indebtedness. 

Astin reported, in her income tax return for 1943, ali¬ 
mony in the amount of $1,800 (being the $150.00 alimony 
payments each month) and interest in the amount of 
$1,800. (6% interest on $30,000.) The Commissioner’s 

notice of deficiency to Astin determined that she had 
understated her income by $600, the amounts paid as 
principal on the $30,000 note (App. 30A.) 

The Tax Court found as a fact that the amounts paid 
by Landa to Astin under the “Note Agreement” during 
the years 1942, 1943 and 1944, respectively, constituted 
repayments of the principal of an indebtedness and 
were not taxable to her as alimony. (App. 30A.) 

On the basis of the foregoing facts the Tax Court de¬ 
cided that there vrere deficiencies in income tax for the 
years 1943 and 1944 as to Landa in the respective 
amounts of $699.42 and $424.03, and decided that there 


was no deficiency in income tax as to Astin for the year 
1943. (App. 33A.) 

This Court by a previous order remanded the decisions 
to the Tax Court. Thereafter on April 16, 1953, Landa 
filed a petition for rehearing in the Tax Court which 
was denied. 

Thereafter, pursuant to the remand on May 29, 1953, 
the Tax Court found as an ultimate fact that the pay¬ 
ments in dispute were installment payments on the prin¬ 
cipal of an indebtedness from Landa to Astin incurred 
after their marriage and while they were living together 
as husband and wife (R. 57A.) 

SUMMARY OF ARGUMENT 

“Alimony” to be taxed to the wife and deducted by 
the husband Section 22(k) requires, among other condi¬ 
tions, that the payments be in discharge of a “legal 
obligation which, because of the marital * * * relation¬ 
ship” is imposed upon or incurred by the husband under 
a decree of divorce or a written instrument incident to a 
divorce or separation . Here it is clear that the “legal 
obligation” for the payments in controversy were not im¬ 
posed upon or incurred “because of the marital . . . re¬ 
lationship.” This is apparent from the language of the 
agreement itself which merely acknowledges the existence 
of an antecedent or preexisting “indebtedness,” incurred 
while the parties were “living together as husband and 
wife.” It follows, then, that the obligation referred to 
did not represent alimony, liability for which arises only 
upon the separation of a husband and wife. 
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THIS THE TAX COURT FOUND AS ULTIMATE 
FACT—PAYMENTS WERE MADE WERE 
NOT ALIMONY 

It must not be overlooked that another agreement be¬ 
tween the parties “Separation Agreement” expressly 
provided for alimony payments, which payments were to 
cease upon the remarriage of Astin. 

Neither the payments on the “note” nor the “note” 
were in any manner affected by any remarriage of 
Astin. 

The findings of the Tax Court is supported by sub¬ 
stantial evidence, is not clearly erroneous and may not 
be disturbed on appeal. Petitioner Landa in his brief 
to this court, page 13 argues: “There is involved here 
no technical tax question. It is a straight question of 
fact. Were the payments in discharge of a legal obli¬ 
gation growing out of the Marital relationship?” 

Astin agrees there is only a question of fact presented 
which has been determined by the Tax Court and its 
decision should be affirmed. 

ARGUMENT 

This Court in its remanded of tills case to the 
Tax Court stated: 

“Since the rejected testimony is before us on this 
appeal, it might be argued that we are in substan¬ 
tially as good a position as the Tax Court to assess 
its probative weight. Perhaps so, but where, as 
here, the oral testimony may be in conflict with other 
evidence, w*e think it best to leave that function to 
the Tax Court. It is for that purpose that we 
remand these cases.” (App. 45A) 

Thereafter, when the remand became effective, Landa 
by Motion to Tax Court asked for the reopening of the 
case before the Tax Court and for a further hearing. 
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Counsel for Landa, on brief, has made much of the 
failure of the Tax Court to order a further hearing, also 
that Astin did not consent to a further hearing. 

Let us look at the record. 

Petitioner Astin, through her attorney filed a reply to 
Landa’s Motion for a further hearing and stated as 
follows: 

“Petitioner Astin is not joining in a request for 
either a further hearing, permission to file additional 
brief or have oral argument.” (App. 48A) 

At the hearing before the Tax Court on Landa’s Motion 
for the reopening and further hearing of the case we find 
this in the record: 

“THE COURT: The Court of Appeals could have 
sent the case back for further hearing. 

MR. CUSHWA: It could have, yes. 

THE COURT: Do vou read the opinion as though 
it did? 

MR. CUSHWA: As I read the opinion, I don’t 
think it is clear as to what they intended. 

THE COURT: It is clear to this extent, isn’t it, 
that there is no direction to reopen? 

MR. CUSHWA: No, I think it is in your dis¬ 
cretion as to whether you reopen or not. * * * 

MR. DAUBIN: We, of course, do not believe, un¬ 
less your Honor so desires, that we wish to have 
further hearings and will file further briefs, but we 
will do what your Honor would like” (App. 49A.) 
(Italics supplied) 

THE COURT: I am sorry, but I am going to 
deny the motion. I will deny it, not only as to re¬ 
opening but also as to further argument or briefs. 

The necessity of ultimately disposing of a case 
seems to me to require that if I permitted you to file 
briefs, then of course I would have to permit not 
only the Government to file briefs, but I would, in 
effect, be requiring Mrs. Astin to go further and 
file briefs. It is not the ordinary case. It means 
putting a burden on the taxpayer that in the cir¬ 
cumstances, I don’t think is justified. 
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The cases are marked “Ready” in the Tax Court 
and when that happens they should be ready. If the 
parties say they are prepared to try their case, they 
should be ready to try it. As long as this is not a 
question of reopening for new evidence or for any¬ 
thing that isn’t in the record, I just am unable to see 
that this would do anything but constitute a bad 
precedent if we were to grant the motion. 

Under the circumstances, it will be denied.” (App. 
53 A.) 

It was within the sound discretion of the Tax Court to 
reopen the case in the absence of a remand so directing. 

The Tax Court, on the basis of the mandate of this 
Court found as a fact: 

“We construe the opinion of the Court of Appeals 
as leaving open the ultimate question of fact as to 
which this finding has been made and on the basis 
of which the proceeding is being decided. If it had 
been the conclusion of the Court of Appeals that 
there was no evidence in the record to support such 
a finding, and that it was ‘clearly erroneous,’ it would 
have been within the province of that Court to decide 
the case and reverse the conclusion below. Massa¬ 
chusetts Protective Ass’n, Inc. v. United States, 
(C.A. 1) 114 F. 2d 304, 309; see Grace Bros. Inc. v. 
Commissioner, (C.A. 9) 173 F. 2d 170. Since this 
vras not done and since, as we have said, the Court of 
Appeals appears to accept the assumption that other 
evidence in the record may be regarded as contra¬ 
dicting the oral testimony, we now reiterate our origi¬ 
nal observation that the written documents on ac¬ 
count of their terms and because they were executed 
between parties dealing at arms’ length seem to us 
more trustworthy than the recollection of a witness 
giving contradictory oral testimony and find that the 
written instruments were what they purported to be, 
and that the monthly payments in dispute were in¬ 
stallments of principal of an indebtedness from peti¬ 
tioner Landa to petitioner Astin incurred after their 
marriage and while they were living as husband and 
wife ” (Italics Supplied) (App. 57A) 
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CONCLUSION 

Therefore, it is the position of respondent Astin that 
the decision in Docket No. 11,S89 should be affirmed. 

Respectfully submitted 

Meredith M. Datjbin 
Munsey Building 
Washington, D. C. 

Attorney for Respondent 
Marjorie M. Astin 
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REPLY BRIEF FOR THE PETITIONER 
ALFONS B. LANDA 


INTRODUCTORY 

Counsel for Petitioner Landa burden the Court with 
this reply brief only because the brief for the Com¬ 
missioner interjects for the first time in this succession 
of cases a new concept. This is the argument that the 
obligation to pay alimony does not exist until after sepa¬ 
ration—hence, the recital of “indebtedness”, incurred 
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“while living together as husband and wife”, is evidence 
that Landa’s obligation was not “alimony”. 

In addition to this, the attorney for the Commissioner 
has adopted, apparently in all seriousness, one of the con¬ 
tentions presented, without reference to authority, in the 
first opinion of the trial court; namely, that since there 
was no provision in the Note Agreement for discon¬ 
tinuance of payments after remarriage, payments under 
the Note Agreement could not have constituted a part of 
the obligation to support. As counsel for the Commis¬ 
sioner has adopted this concept, and since prior to the 
brief for Commissioner, the subject has not been noticed, 
we feel that it is our duty to present an analysis in this 
reply brief. 

ARGUMENT 

I. The Argument That the “Alimony” Obligation Only 
Follows Separation Is Erroneous. 

There are two conclusive answers to the specious argu¬ 
ment that the recital in the written instrument is incon¬ 
sistent with “alimony.” The first is found in the settled 
law that alimony is part and parcel of the duty to sup¬ 
port and that this duty attaches the moment the marital 
relation is assumed. 

A. The Duty to Support Is Coincidental With the 
Assumption of the Marital Relationship. 

That the duty of the husband to support the wife arises 
immediately upon the assumption of the marital relation¬ 
ship is so well settled as to require no discussion. How¬ 
ever, a few cases are here cited: Bitzenhurg v. Bitzen- 
hurg, 360 Mo. 70, 80, 226 S. W. 2d 1017, 1023; Kelley v. 
Kelley, 244 Ala. 465, 466, 14 So. 2d 371; Wallace v. Wal¬ 
lace, 61 Ga. A. 789, 7 S. E. 2d 604, 606; Polyckronos v. 
Polyckronos, 17 N. J. Misc. 250, 256, 8 A. 2d 265, 270. 
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B. The Duty to Pay Alimony Is Inseparable From 
the Duty to Slip port. 

It is the settled law that while the duty to pay alimony, 
after separation and/or divorce, is a statutory develop¬ 
ment, it is inseparably grounded upon and is part and 
parcel of the duty to support. Reference is here made 
to a few of the leading cases. 

In Lape v. Lapc, 99 Oh. St. 143, 124 X. E. 51, 52, this 
established principle was well expressed in the following 
language: (p. 145)— 

“Permanent alimony, it is true, is purely a creature 
of statutory creation, but it has been defined * * * 
in the case of Fiekel et al v. Granger, as being ‘an 
award by the Court upon considerations of equity 
and public policy and * * * founded upon the obliga¬ 
tion, which grows out of the marriage relation, that 
the husband must support his wife, which obligation 
continues after legal separation without her fault.’” 

In Herrick v. Herrick, 319 Ill. 140, 149 X. E. 820, 823, 
is the following succinct statement of the same principle 
(p. 151): 

“* * * Alimony does not arise from any business 
transaction but from the relation of marriage. It is 
not founded on contract but on the natural and legal 
duty of the husband to support the wife.* * *” 

A well reasoned analysis of this principle of law ap¬ 
pears in Kennard v. Kennard, 87 X. H. 320, 327, 179 A. 
414, 419: 

“The classical English conception of alimony as pro¬ 
vision for the support of a wife legally living apart 
from her husband after a divorce from bed and 
board * * * of course required modification as soon 
as absolute divorces were authorized by statute. 
Hence it has repeatedly been said that ‘alimony in 
this state is an allowance to the wife upon the termi¬ 
nation of the marital relation by divorce.’ * • • 
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“Nevertheless it is still recognized that the right 
to alimony is a corollary’ of ‘the natural and legal 
duty of the husband to support the wife,’ • • • and 
that alimony does not partake of the nature of either 
damages or a penalty for misconduct. * # * ‘Ali¬ 
mony, as we all understand, is an allowance for 
support and maintenance, having no other purpose 
and provided for no other object.’ Romaine v. 
Chauncey, 129 N.Y. 566, 569. 

“ # * * It is ‘the support which the court decrees 
in favor of the wife as a substitute for the common 
law right of marital support.’ * * *” 

Finally, the same principle is expressed in one of the 
leading cases in this jurisdiction —Alexander v. Alexan¬ 
der, 13 App. D. C. 334. At page 348 the Court said: 

“* * * it [alimony] is not in pursuance of any such 
specific right or contract as obtains in other cases, but 
upon broad grounds of public policy, because the 
husband has failed to perform the legal and moral 
obligation which he assumed when he entered into 
the matrimonial state, of providing suitably for his 
wife in accordance with his resources and their sta¬ 
tion in life.’’ 

Accordingly, it is the settled law that the statutory duty 
embraced in the word “alimony” is a part and parcel of 
the duty to support, which duty was assumed the mo¬ 
ment that the marital relationship came into being. 

II. The Statutory Deduction Here Involved Is Not Con¬ 
fined to “Alimony”. 

The second and conclusive answer to the contention of 
the Commissioner is that the deductible items are not 
confined to “alimony”. The word “alimony” appears no¬ 
where in the text of either Code Section 22(k) or Sec¬ 
tion 23(u). The word appears in the heading to both 
subsections; but in such form as to positively indicate 
that the subject matter is not limited to the technical 
concept of “alimony”. The heading to Section 22 (k) is 
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44 Alimony, etc., Income”. In Section 23(u) the heading 
is “Alimony, etc., Payments”. From the fact that the 
word “alimony” appears nowhere in the text of either 
section, and from the further fact that in both sections 
the word “alimony” is followed by the notation “etc.”, it 
is apparent that it was not the intention of Congress 
to confine the deduction to the technical concept of “ali¬ 
mony”. 

Congress intended to, and did, provide for a much 
broader concept than the technical definition of “alimony”, 
namely: “* * * periodic payments * * * in discharge of, 
a legal obligation which, because of the marital or family 
relationship, is imposed upon or incurred by such hus¬ 
band * * * under a written instrument incident to such 
divorce or separation * * *.” 

It is submitted that there is little distinction between 
the language of the statute—“legal obligation * * * 
because of the marital or family relationship” and the 
language of the instrument—“indebtedness incurred while 
living together as husband and wife”. 

It is respectfully requested that the foregoing discus¬ 
sion be considered in conjunction with the development 
in the brief for Petitioner Landa (pp. 21-25) to the 
effect that the word “indebtedness” does not necessarily 
import a commercial obligation; and in connection with 
the development in that brief of the principle that a 
recital of consideration yields to testimony as to true 
consideration (pp. 26-29); and in conjunction with the 
demonstration that the only testimony was to the effect 
that the marital relationship was the sole consideration 
(pp. 19-20). 
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III. The Fact That Payments in Question Were to Con¬ 
tinue After Remarriage Is Not a Bar to Deductibil¬ 
ity Under the Specific Language of the Statutes. 

A. There is no support, in laic, tor Commissioner’s ar¬ 
gument that obligations which may continue after re¬ 
marriage of the wife are not deductible under Sec¬ 
tion 23(u) of the Code. 

Counsel for the Commissioner asserts in his brief (pp. 
S and 14) that the note payments here in question could 
not have been alimony because they were to continue 
after Astin’s remarriage and because the obligation for 
support does not continue after remarriage. He points 
out that, in its first opinion, the trial court relied upon 
this as an evidentiary factor. Parenthetically, no spe¬ 
cific mention of this was made in the determination here 
under review; but by the general support of its previous 
opinion it is probably indicated that this was one of the 
factors relied upon in the determination here under re¬ 
view (Joint Appendix, p. 56A). 

Neither brief for Commissioner nor the first opinion 
of the trial court cited one single authority for the con¬ 
clusion that “husband’s obligation for support does not 
extend beyond” remarriage of the wife. 

An analysis of this conclusion demonstrates that it is 
completely fallacious. At common law the obligation to 
support did not continue after an absolute divorce. 1 
R.C.L. 921; Parmly v. Parmly, 5 A. 2d 789, 790, 125 N. J. 
Eq. 545. By statute in all jurisdictions the obligation to 
support has been continued after divorce. Therefore, in 
order to determine whether the obligation to support con¬ 
tinues after the remarriage of the former wife, it is 
necessary to look to the statutes and their interpretation. 

Actually, it is the settled rule that in the absence of 
a specific statutory provision the remarriage of the 
former wife does not, in and of itself, terminate the obli¬ 
gation to pay alimony. While there can be no question 
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that the courts of equity have always regarded the re¬ 
marriage of a former wife as a cogent reason for the 
modification or termination of alimony, the rule is well 
settled that the act of remarriage does not in and of 
itself terminate the obligation. Herman v. Brennan, 211 
N. W. 52, 53, 236 Mich. 604; Hartigan v. Hartigan, 176 
N. W. 180, 181, 145 Minn. 27; Myers v. Myers, 218 P. 123, 


125, 62 Utah 90; Cropsey v. Cropsey. 144 A. 621, 622, 


104 N. J. Eq. 187; Eaton v. Eaton, 3 A. 2d 832, 835, 90 


N. H. 4; 30 A.L.R. SI; 64 A.L.R. 1273; 112 A.L.R. 246. 


Getting down to cases, neither the provision for “ali¬ 
mony” in statutes of the District of Columbia, the situs 
of the contracts, (D. C. Code 1951 Edition, 16-411, 413) 
nor provisions of the statutes of Florida, the situs of the 
divorce and the decree, (Fla. Stat. 1951, 65.08, 65.15) 
provide for the automatic discontinuance of the duty to 
support or to pay alimony upon the remarriage of the 
former wife. It is obvious, therefore, that neither the 
argument of counsel for the Commissioner nor of the 
Tax Court, if the latter be in issue here, contains any 
substance. Neither was supported by authority; and all 
of the authority, as above stated, is to the contrary. 


Above all, disregarding the paths astray, on the sub¬ 
ject of “alimony”, there must be again emphasized that 
we are here construing a federal tax statute. Regardless 
of whether or not there may or may not have been a 
strict confonnance to the concepts of statutory alimony, 
if the payments were to be periodic and were made in 
discharge of a marital obligation “under a written in¬ 
strument incident to * * * divorce or separation” (Sec¬ 
tion 22(k), I.R.C.) they were deductible (Section 23(u), 
I.R.C.). 

The argument in the brief for the Commissioner, un¬ 
supported by authority (other than the first opinion of 
the lower court herein; itself unsupported by authority) 
must, it is submitted, yield to the authority above cited. 
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CONCLUSION 

It is respectfully submitted that the brief for Peti¬ 
tioner Landa lias demonstrated that, under the accepted 
and established rules of evidence, there was no evidence 
whatever to support the determination of the trial court. 
Recital in a written document of consideration, expressed 
in indefinite language, yields to and is superseded by un¬ 
contradicted oral testimony as to the actual considera¬ 
tion. 

Counsel for the Commissioner has set forth two other 
factors, asserted to constitute counterbalancing evidence. 
It is submitted that the foregoing discussion demon¬ 
strates that both of these two “counterbalancing” con¬ 
siderations of “evidence” were based upon erroneous con¬ 
clusions of law. Without these erroneous conclusions, it 
is respectfully submitted that there is no evidence to 
support the determination of the trial court. 

Respectfully submitted, 

Raymond N. Beebe 
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